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INTRODUCTION
Internationalization has been the trend in the
development of global economy since the World War II. Trade
and investment across state lines is on the rise, and
parties from different jurisdictions who engage in such
activity need a judicatory system which can provide an
efficient and timely resolution to their disputes. The
available statistics indicate that use of the arbitral
method for resolving international disputes between parties
involved in international commerce is increasing. 1
Due to the high cost of overseas litigation and the
uncertainty of relying upon a foreign legal system, disputes
in international commerce are often difficult to be resolved
by national judicial systems. Parties to a transaction from
different states may be reluctant to submit their disputes
to the courts of the other. This reluctance may arise from
the difficulty of litigating in another language and
according to the procedures and substantive law of another
country. However, arbitration helps to make international
1 The International Chamber of Commerce' s caseload has increased for
four consecutive years. This growth is partly attributed to the greater
use of arbitration by companies in Latin America and Asia. See Jean-
Francois Bourque, More Self-Administration Seen in International
Arbitrations, 15 Alternatives to High Cost Litig. 37 (1997)
.
2commerce possible by providing a system of adjudication that
transcends the barrier of national boundaries.
What is arbitration? "Broadly speaking, arbitration is
a contractual proceeding, whereby the parties to any
controversy or dispute, in order to obtain an inexpensive
and speedy final disposition of the matter involved, select
judges of their own choice and by consent submit their
controversy to such judges for determination, in the place
of the tribunals provided by the ordinary process of law." 2
It functions as an alternative to judicial litigation by
providing binding determinations through private, less
formal and nonetheless fair proceedings. 3
Why do parties select arbitration? Arbitrating
international commercial disputes has widely-recognized
advantages. First, arbitration proceedings are private. 4
Second, the parties have the right to select the arbitrators
with commercial expertise. 5 Third, arbitration proceedings
are generally faster and less expensive than court
proceedings. 6 Fourth, in international business, the
neutrality of arbitral proceedings and awards as to
2Gates v. Arizona Brewing Co., 54 Ariz 266, 269, 95 P2d 49, 50 (1939);
Hussey Metal Division of Copper Range Co. v. Lectromelt Furnace Division
McGraw-Edison Co., 471 F2d 556 (CA3, 1972).
3 Generally, see Robert Coulson, Arbitration and Other Forms of
Alternative Dispute Resolution - General Overview, The American Review
of International Arbitration, 1994/vol.5 Nos . 1-4, 6, at 8-9.
A Alan Redfern & Martin Hunter, Law and Practice of International
Commercial Arbitration, at 17(1986).
5 Id.
6 Samuel A. Haubold, Opting out of the U.S. Legal System-The Case For
International Arbitration, 10-SPG Int'l L. Practicum 43 (1997), at 44.
3nationality is another factor that contributes to the
"business appeal" of arbitral adjudication. 7 "International
commercial arbitration eliminates the conflicts associated
with the assertion of national court jurisdiction, the
choice of applicable law, and the enforcement of foreign
judgments." 8 Finally, arbitration proceedings are normally
less adversarial than proceedings in national courts,
particularly in Anglo-American jurisdictions. 9 It is less
destructive of business relationships and allows the parties
to continue to do business once the dispute is resolved.
Nevertheless, parties go to arbitration with the
practical purpose of getting paid. What the winning party
wants is to enforce the arbitral awards if the losing party
refuses to comply with it. In other words, the key to a
successful arbitration is the enforceability of the award.
Considering this important practical perspective,
international commercial arbitration is also on the increase
because many national courts recognize and enforce foreign
arbitral awards but not foreign judgments rendered by a
domestic court of a foreign jurisdiction. 10 This anomaly
result is because many countries are parties to treaties
Tom Carbonneau, Cases and Materials on Commercial Arbitration (1997),
at 2-3.
8 Id.
3 Haubold, supra note 6, at 45.
10 Hans Smit, The Future of International Commercial Arbitration: A
Single Transnational Institution? , 25 Colum. J. Transnat' 1 L. 9, 10 n. 7
(1986)
.
4that require the recognition and enforcement of foreign
arbitral awards, but not foreign judgments. 11
However, the arbitrator, or arbitration institution
performing the arbitration, typically lacks the power to
enforce the award against a recalcitrant loser. 12 In most
countries, enforcement can only take place after a local
court has given permission to execute the award by public
force." Judicial intervention is required by virtue of the
fact that arbitral awards are not decided by local judges
designated by the country but generally by private
individuals selected by the parties. 1 " Although the
procedures and the extent of control exercised by the
domestic courts over awards in enforcement proceedings
differ from one country to the next, arbitral awards may in
principle be enforced practically anywhere in the world
under the 1958 New York Convention on the Recognition and
For example, the United States has failed to become a party to any
treaty governing the enforcement of United States judgments in any
European country. Volker Beher, Enforcement of United States Money
Judgments in Germany, 13 J.L. & COM. 211, at 213 (1994). Thus, to
enforce a judicial award in Europe, one must look to the domestic law of
the country where enforcement is sought. Id. at 214. However, the United
States and most European countries have ratified international treaties
allowing for the recognition and enforcement of foreign arbitral awards.
See generally Alan Redfern & Martin Hunter, Law and Practice of
International Commercial Arbitration, 454-69 (2d ed. 1991) (discussing
the various treaties and nations that have ratified such treaties)
.
' Martin Dmoke, Dmoke on Commercial Arbitration, revised edition by
Gabriel M. Wilner, §37:00, at 493 (1997).
' Generally, however, most courts will enforce arbitral awards without
significant scrutiny into the merits of a dispute. Id. However, as the
exception rather than the rule, a few countries do favor awards and
allow enforcement without the official blessing of a court. For example,
in England, a foreign arbitral award can be directly enforced. Fedfern &
Hunter, supra note 6, at 418 n.6.
5Enforcement of Foreign Arbitral Awards (hereinafter "the New
York Convention" or "the Convention") . 15 The New York
Convention has been ratified by 116 countries, including the
United States. 16 The Convention makes obligatory for the
courts of party States to recognize and enforce foreign
awards unless the party opposing enforcement establishes
the existence of one of the grounds provided by the
Convention.
Articles III through VI of the New York Convention
define the exclusive and limited grounds upon which a
convention award may be denied recognition and
enforcement. 17 Under this regime. United States courts have
demonstrated a "pro-enforcement bias which is reflected in
United States case law applying the Convention, and which is
generally followed in foreign court decisions as well". 18
The structure of this thesis is set forth in this
paragraph. Chapter II introduces the New York Convention and
its ratification by the United States. It also contains
discussions of the scope of awards to which United States
14 Jane L. Volz, Foreign Arbitral Awards: Enforcing the Award Against the
Recalcitrant Loser, 21 Wm. Mitchell L. Rev. 867, 871 (1996)
.
3 Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, Jun. 10, 1958, 330 U.N.T.S. 38, 21 U.S.T. 2517.
' The New York Convention, supra note 15, appendix III. The update
status of the New York Convention is from the database "Mutilateral
Treaties deposited with the Secretary of General" (last updated on May
21, 1998) at: "http://www.un.org/Depts/Treaty/final/ts2/newfiles/part-
boo/xxii-boo/xxii-1 . html"
.
The New York Convention, supra note 15", arts. Ill, IV, V, VI.
W. Michael Reisman, International Commercial Arbitration, Cases,
Materials and Notes on The Resolution of International Business Disputes
(1997) , at 1215.
6courts apply the Convention. The arbitrability of disputes
in international commerce is examined in Chapter III. The
author discusses the effect and scope of an arbitration
agreement as well as the arbitrability of subject matters
under U.S. case law. In Chapter IV the due process defense
against recognition and enforcement of foreign arbitral
awards is explored. An analysis of the interpretation of
"public policy" defense by U.S. courts in recognizing and
enforcing the Convention Awards is undertake in Chapter V.
Chapter VI contains a discussion on whether foreign awards
nullified by the rendering country may be enforced in the
United States. The author's conclusion is that, in the
context of international transactions, U.S. courts have been
on the right track to enforce the policy favoring
international arbitration. For the benefit of U.S.
corporations and international trade, it is necessary to
establish a neutral dispute resolving system by recognition
and enforcement of international arbitration agreement and
foreign arbitral awards by national courts.
CHAPTER I
THE NEW YORK CONVENTION
As to national law, most countries have modern
arbitration statutes which are hospitable to arbitration. 19
The principal international instrument on arbitration is the
New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards of 1958. 20 The New York Convention
is the acknowledged charter on international arbitration; it
reflects a favorable universal consensus on arbitration, and
the number of its contracting states now stands at 116. 21
Under the Convention, party states undertake the obligation
to recognize arbitration agreements giving arbitral
tribunals exclusive jurisdiction and to enforce arbitral
awards on the basis of limited judicial scrutiny without
reviewing the merits of the awards."
Carbonneau, supra note 7, at 28.
Supra note 15.
Supra note 16.
2 The New York Convention, supra note 15, arts. II and III. The text of
Article II and III reads as following: "Article II. 1. Each Contracting
State shall recognize an agreement in writing under which the parties
undertake to submit to arbitration all or any difference which have
arisen or which may arise between them in respect of a defined legal
relationship, whether contractual or not, concerning a subject matter
capable of settlement by arbitration. 2. The term "agreement in writing"
shall include an arbitral clause in a contract or an arbitration
agreement, signed by the parties or contained in an exchange of letters
or telegrams. 3. The court of a Contracting State, when seized of an
action in a matter in respect of which the parties have made an
agreement within the meaning of this article, shall, at the request of
8A. Overview of the New York Convention
The New York Convention aims to facilitate the
recognition and enforcement of arbitral awards between
private parties. It succeeds the 1927 Geneva Convention on
the Execution of Foreign Arbitral Awards 23 and the 1923
Geneva Protocol on Arbitration Clauses 24 , to neither of
which the United States was a party. 25 Like the New York
Convention, these treaties also provided for reciprocal
recognition and enforcement abroad of certain arbitration
agreements and awards, but they had serious shortcomings.
They excluded from their application awards rendered in a
state which is not a party to the Geneva Convention, and
required orders enforcing the award in the country where the
award was rendered as well as the enforcing country. They
also placed the burden of proof on the party seeking to
one of the parties, refer the parties to arbitration, unless it finds
that the said agreement is null and void, inoperative or incapable of
being performed. Article III. Each Contracting State shall recognize
arbitral awards as binding and enforce them in accordance with the rules
of procedure of the territory where the award is relied upon, under the
conditions laid down in the following articles. There shall not be
imposed substantially more onerous conditions or higher fees or charges
on the recognition or enforcement of arbitral awards to which this
Convention applies than are imposed on the recognition or enforcement of
domestic arbitral awards." Id.
' Geneva Convention in the Execution of Foreign Arbitral Awards, Sept.
26, 1927, 92 L.N.T.S. 302.
24 Geneva Protocol on Arbitration Clauses, Sept. 24, 1923, 27 L.N.T.S.
157.
5 Article VII (2) of the New York Convention provides, "The Geneva
Protocol on Arbitration Clauses of 1923 and the Geneva Convention on the
Execution of Foreign Arbitral Awards o f 1927, shall cease to have
effect between Contracting States on their becoming bound and to the
extent that they become bound, by this Convention." New York Convention,
supra note 15, art. VII (2).
9enforce the award, 20 while at the same time making it all
too easy for a recalcitrant defendant to avoid enforcement
by resorting to delaying tactics. 27
The New York Convention sought to remedy these
problems, and it has realized its goal. Except reservations
made by party states," the New York Convention applies to
all arbitral awards rendered pursuant to a written
arbitration agreement in a country other than the state of
enforcement
.
2: It also applies to arbitral awards not
considered as domestic awards by the enforcing state. 30
Although no definition was given to the term "arbitral
award", the Convention explicitly provides that it includes
awards made by ad hoc tribunals as well as permanent
arbitral tribunals."' The nationality of the parties is
irrelevant for purposes of the Convention. Under Article
1(3), contracting states can choose to limit the application
' Elise P. Wheeless, Article V(l) (b) of the New York Convention , 7
Emory Int' 1 L. Rev. 805, 910 (1993).
Susuan Choi, Judicial Enforcement of Arbitration Awards Under the
ICSID and New York Conventions, 28 N.Y.U. J. Int' 1 L. & Pol. 175
(1996) , at 188.
3 The reservation to the Convention made by the United States is
discussed in the text accompanying infra note 51-53.
3 The New York Convention, supra note 15, art. 1(1). Article 1(1) of
the New York Convention provides: "1. This Convention shall apply to the
recognition and enforcement of arbitral awards made in the territory of
a State other than the State where the recognition and enforcement of
such awards are sought, and arising out of differences between persons,
whether physical or legal. It shall also apply to arbitral awards not
considered as domestic awards in the State where their recognition and
enforcement are sought." Id.
3 The New York Convention, supra note 15, art. 1(1)
.
1 The New York Convention, supra note 15, art. 1(2) . Article 1(2) of
the New York Convention reads as following: "2. The term "arbitral
awards" shall include not only awards made by arbitrators appointed for
10
of the Convention to arbitral awards rendered in another
contracting state or to awards relating to commercial
disputes . 3z
In order to obtain recognition and enforcement of an
arbitral award under the New York Convention, a party has
only to supply the enforcing court with a certified copy of
the arbitral award and the arbitration agreement. 33 If an
arbitral award is encompassed by the New York Convention, 34
contracting states have the obligation to recognize the
award as binding and enforce it in accordance with domestic
rules of procedure. 3: They shall not impose substantially
more onerous conditions or higher fees on the recognition or
enforcement of the arbitral award to which the Convention
each case but also those made by permanent arbitral bodies to which the
parties have submitted." Id.
' The New York Convention, supra note 15, art. 1(3) . Article 1(3) of
the :-ew York Convention is as following:" 3. When signing, ratifying or
acceding to this Convention, or notifying extension under article X
hereof, any State my on the basis of reciprocity declare that it will
apply the Convention to the recognition and enforcement of awards made
only in the territory of another Contracting State. It may also declare
that it will apply the Convention only to differences arising out of
legal relationships, whether contractual or not, which are considered as
commercial under the national law of the State making such declaration."
Id.
1 The New York Convention, supra note 15, art. IV. Article IV of the
New York Convention reads as following: "Article IV. 1. To obtain the
recognition and enforcement mentioned in the preceding article, the
party applying for recognition and enforcement shall, at the time of the
application, supply: (a) The duly authenticated award or a duly certified
copy thereof; (b)The original agreement referred to in article II or a
duly certified copy thereof. 2. If the said award or agreement is not
made in an official language of the country in which the award is relied
upon, the party applying for recognition and enforcement of the award
shall produce a translation of these documents into such language. The
translation shall be certified by an official or sworn translator or by
a diplomatic or consular agent." Id.
i See infra notes 55-66 and accompanying text (discussing the range of
arbitral awards that U.S. courts have considered to be enforceable
through the New York Convention)
.
11
applies than what prevails with respect to domestic arbitral
awards."3 ' If a party objects to enforcement, it has the
burden of proving that the award should not be enforced. 3
The objecting party must argue from Article V ( 1 ) which
provides a list of grounds for refusing enforcement: (a)
invalidity of the arbitration agreement; (b) violation of
due process; (c) excess by arbitrator of his authority; (d)
irregularity in the composition of the arbitral tribunal or
in the arbitral procedure; and (e) award not binding,
The New York Convention, supra note 15, art. Ill
Id.
The New York Convention, supra note 15, art. V. Article V of the New
York Convention reads as following: "Article V. 1. Recognition and
enforcement of the award may be refused, at the request of the party
against whom it is invoked, only if that party furnishes to the
competent authority where the recognition and enforcement is sought,
proof that: (a) The parties to the agreement referred to in article II
were, under the law applicable to them, under some incapacity, or the
said agreement is not valid under the law to which the parties have
subjected it or, failing any indication thereon, under the law of the
country where the award was made; or (b) The party against whom the
award is invoked was not given proper notice of the appointment of the
arbitrator or of the arbitration proceedings or was otherwise unable to
present his case; or (c) The award deals with a difference not
contemplated by or not falling within the terms of the submission to
arbitration, or it contains decisions on matters beyond the scope of the
submission to arbitration, provided that, if the decisions on matters
submitted to arbitration can be separated from those not so submitted,
that part of the award which contain decisions on matters submitted to
arbitration may be recognized and enforced; or (d) The composition of
the arbitral authority or the arbitral procedure was not in accordance
with the agreement of the parties, or, failing such agreement, was not
in accordance with the law of the country where the arbitration took
place; or (e) The award has not yet become binding on the parties, or
has been set aside or suspended by a competent authority of the country
in which, or under the law of which, that award was made. 2. Recognition
and enforcement of an arbitral award may also be refused if the
competent authority in the country where recognition and enforcement is
sought finds that: (a) The subject matter of the difference is not
capable of settlement by arbitration under the law of that county; or
(b) The recognition or enforcement of the award would be contrary to the
public policy of that country." Id.
12
suspended or set aside in the country of origin. 3 " In
addition, the court can refuse to enforce the award under
Article V(2) if: (a) its subject matter is incapable of
settlement by arbitration under the enforcing country' s laws
or (b) recognition or enforcement of the award would violate
the enforcing country's public policy. 39
The most important difference between the New York
Convention and the Geneva Convention is that the grounds for
refusing enforcement in the New York Convention are
exclusive. 4 According to Article V, recognition and
enforcement of foreign arbitration awards may be refused
"only if" the losing party evokes one of the seven defenses
described in the Article. 4 The exclusiveness of the
defenses ensures the effective enforcement of foreign awards
under the New York Convention. Otherwise, national courts
may invoke unlimited defenses to deny recognition and
enforcement of awards rendered abroad.
U.S. courts have recognized Article V as the exclusive
grounds on which a court may deny recognition and
enforcement of a foreign arbitral award. 4 ' This is
b Article V(l) (e) fails to specify grounds upon which the rendering
state may set aside the award, because the Convention' s authority only
extends to foreign awards. Isabella de la Houssaye, Manifest Disregard
of the Law in International Commercial Arbitration, 28 Colum. J.
Transnat'l. L. 449, 468 (1990).
? The New York Convention, supra note 15, arts. V(2) (a) (b).
' See Biotronik Mess-und Therapiegeraete GmbH & Co . v. Medford Medical
Instrument Co., 415 F.Supp. 133, 136 (D. N . J. 1976)
.
1 The New York Convention, supra note 15, art. V.
42 Ipitrade Int'l. S.A. v. Federal Rep. of Nig., 465 F.Supp. 824,
826 (D. D. C. 1978) . See also Parsons & Whittemore Overseas Co. v. Societe
13
consistent with the legislation complementing the
Convention, namely Chapter Two of the Federal Arbitration
Act. 4j Section 207 of the Federal Arbitration Act states, a
"court shall confirm the award unless it finds one of the
grounds specified in the said Convention"/ 4 Narrow
interpretation of the exclusive defenses by national courts
is essential to rapid and effective recognition and
enforcement of foreign arbitral awards under the Convention.
B. The U.S. Ratification of the New York Convention
The New York Convention is probably one of the most
successful United Nations efforts at establishing the rule
of law in the community of nations. The Convention not only
has been ratified by most major trading countries, but also
receives a uniformly favorable interpretation in the
national courts of the contracting countries. 45 It is the
corner stone for the establishment and development of
international law on commercial arbitration.
The United States initially was reluctant to adhere to
the New York Convention. 4 ' Some twelve years after the
General de 1' Industrie du Papier (RAKTA), 508 F.2d 969, 977 (2d Cir.
1974) .
43
9 U.S.C. Chapter II (1970).
44
9 U.S.C. § 207.
Supra note 16. See also Robert Coulson, So Far so Good; Enforcement
of Foreign Commercial Arbitration Awards in United States Courts,
Contemporary Problems in International Arbitration, Edited by Julian DM
Lew, at 353-354 (1987)
.
2 Prof. Carboneau presented various factors that delayed United States
adhesion to the emerging international community perception of t he need
to establish an autonomous rule of transborder commercial law. These
factors are as following: "The lack of enthusiasm reflected in part the
traditional U.S. skepticism about participation in international
14
Convention was opened for signature, the United States
finally ratified the Convention. 4 ' The Convention entered
into force for the United States on December 29, 1970. 48
Moreover, the Convention was integrated into U.S. domestic
law by codification under Title 9 of U.S. Code. 49 In
addition to the text of the Convention, the sections of
Title 9 deal with jurisdictional and venue questions that
might arise under federal and state law in matters of
international arbitration. 5 '
The New York Convention permits contracting states to
make two reservations. Article I allows states to declare
that they will apply the provisions of the Convention only
on the basis of reciprocity, namely, that they are only
obligated to enforce awards made in the territory of another
Contracting State." However, reciprocity is not mentioned
in the Convention with respect to the enforcement of
arbitration agreements. A contracting state can also limit
the application of the Convention to relationships which are
considered commercial under its national law. 52 The United
instruments, namely, that they created an obligation to abide by non-
national rules of conduct and amount to a relinquishment of national
legal authority to govern. It also demonstrated the power of U.S.
business interests following the Second World War; there was no need to
acquiesce to a system of private international adjudicatory mechanisms
when transborder contract disputes could be resolved according to our
laws and before our courts." Supra note 7, at 382.
47
9 U.S.C.A §201.
48 Id.
49
9 U.S.C.A.
SG
Id.
51 The New York Convention, supra note 15, art. 1(3).
52 Id.
15
States adopted both restrictions in its reservations to the
Convention and in Section 202 of the United States
Arbitration Act implementing the Convention. 53
Since the ratification of the Convention, the United
States has been a leading country in legitimizing and
promoting international commercial arbitration. In fact,
Professor Carbonneau suggested that "ratification provided a
juridical foundation upon which the U.S. Supreme Court
elaborated not only a judicial doctrine on international
commercial arbitration, but also a larger U.S. private
international law on transborder litigation". 54 The Court's
rulings are among the most liberal and favorable judicial
opinions on international commercial arbitration.
C. U.S. Definition of the Scope of the Convention
1 . Foreign Arbitral Awards
According to its title, the New York Convention applies
to "foreign arbitral awards". However, the Convention
itself fails to provide a definition of "foreign arbitral
awards". Under Article I, the Convention adopts a
territorial approach with respect of the scope of the
convention awards, and covers primarily foreign awards, --
"awards made in the territory of a State other than the
State where the recognition and enforcement such awards are
9 U.S.C.A. §202, note 58.
1 Carbonneau, supra note 7, at 382.
16
sought.""' The Convention also applies to awards "not
considered domestic" in the state where recognition and
enforcement is sought. 56
Thus, the New York Convention has failed to limit the
role of national courts in defining which arbitral awards
are ^not domestic' and thus covered by the Convention. In
accordance with Article 1(1), most courts apply the
Convention to arbitral awards made in the territory of
another state," but some countries apply the New York
Convention to awards rendered under foreign procedural law.
For example, German courts consider arbitral awards rendered
outside of Germany pursuant to German procedural law as
domestic awards, therefore, the New York Convention does not
apply to them. 5 * In fact, there is the wide range of
interpretations given by national courts to which arbitral
awards can be enforced through the Convention. 5 '
2. U.S. Definition of Convention Awards
Under Chapter Two of the Federal Arbitration Act,
arbitration awards falling under the New York Convention
include those rendered in a foreign state, and those that
are international in character, in that the parties include
3 The New York Convention, supra note 15, art. I (1)
.
56 Id.
1 See Bergesen v. Joseph Muller Co., 710 F.2d 928, 931(1983).
' Christopher B. Kuner, The Public Policy Exception to the Enforcement
of Foreign Arbitral Awards in the United States and West Germany Under
the New York Convention, 7 J. Int'l Arb . 71, 77 n. 37 (1990).
For more discussion, see Choi, supra note 27, at 190-97.
17
a foreign person or the underlying transaction implicates
international commerce. 60
In Bergesen v. Joseph Muller Corp. 6 *, the U.S. Court of
Appeals for the Second Circuit applied the New York
Convention to an arbitral award rendered in New York
pursuant to New York arbitration law, because the parties
were foreign. c ' Despite that the award was rendered
domestically, the court held that the award was a "non-
domestic" award under Article I(l). 6 " The court defined
non-domestic awards as that were "made within the legal
framework of another country, e.g., pronounced in accordance
with foreign law or involving parties domiciled or having
their principal place of business outside the enforcing
jurisdiction." 6 ' Because the award was rendered in
accordance with New York law, the foreign nationality of the
parties is the only factor that could have motivated the
court to hold so. Actually, the New York Convention does
not set forth any nationality requirements. Nonetheless,
the Court held that this broad construction was more in line
with the goals of the New York Convention to falicitate the
recognition and enforcement of international arbitration
awards
.
6C
9 u.s.c.a. §202.
61 Bergesen v. Joseph Muller Corp., 710 F.2d 928 (2d Cir. 1983)
62 Id. at 932.
£3 Id.
64 Id.
65 Id.
18
Did the Bergesen court properly interpret the
Convention? To answer this question, we need to look into
the two criteria adopted the Convention about what
constitutes a "non-domestic" award. The first criterion
adopted is the territorialist approach, which means the
Convention applies to the recognition and enforcement of an
arbitral award made in the territory of a state other than
the enforcing country. ' The second criterion is the "non-
domestic" criterion. It is adopted to extend the scope of
the Convention. Article 1(1) reads as follows: "It shall
also apply to arbitral awards not considered as domestic
awards in the State where their recognition and enforcement
are sought". 6 In sum, the Convention always applies to the
recognition and enforcement of an arbitral award made in
another state (i.e., the first criterion), whilst it may, in
addition, apply to the recognition and enforcement of an
arbitral award made in the state where the recognition and
enforcement are sought if such an award is considered non-
domestic (i . e . , the second criterion).
As to the question that which awards are "non-
domestic", it should be noted that commentators outside the
United States have recognized that the non-domestic arbitral
awards are those made in the enforcing state under the
6 Albert Jan van den Berg, Non-domestic Arbitral Awards Under the 1958
New York Convention, 2 Arb . Int' 1 191 (1986).
67 The New York Convention, supra note 15, art. I (1)
.
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arbitration law of another State. 60 This interpretation is
not only based on the legislative history of the Convention,
but it is also confirmed by the text of the Convention. D:
According to the foregoing interpretation, the award in
Bergesen is not qualified as a non-domestic award under the
Convention. In Bergesen, the arbitration clause expressly
provided that the arbitration should be governed by the laws
of the New York State, including the New York arbitration
law. 7( In other words, the Bergesen arbitration was not
governed by the arbitration law of another state.
Therefore, the Bergesen Court went beyond the legislative
history and the text of the Convention. According to the
Court, it gave the "broader construction" of the Convention
out of the justifiable purpose "to encourage the recognition
and enforcement of international arbitration awards". 71
However justifiable the intention of the court is, it should
not supersede the question of whether the "broader
construction" is justified by a reading of the second
criterion
.
As discussed above, what in fact motivated the Court of
Appeals to hold the award to be non-domestic was quite
clearly the foreign nationality of both parties involved
69 Supra note 58
.
' For more discussion, see Christopher B. Kuner, supra note 58.
70 Bergesen v. Joseph Muller Corp. ,710 F. 2d 928 (2d Cir. 1983), at
932.
71
Id.
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(i.e., Norwegian and Swiss) . ~ This consideration finds no
basis in the New York Convention, since the Convention' s
scope does not depend on the nationality of the parties. 7
The legislative history of the U.S. implementing
legislation, namely Chapter Two of the U.S. Arbitration Act,
contains no indication that the provision of Section 202 was
intended to be a definition of non-domestic awards. 74
Rather, Chapter Two provides for original jurisdiction of
the Federal courts in an "action or proceeding falling under
the Convention." 7 ' Out of this perspective, the Bergesen
rule makes the United States a more hospitable forum for
foreign parties intending to arbitrate within the United
States. Now, they can be assured that such awards can be
enforced in the Federal courts.
3. Anational Awards
The Bergesen case also presented the questions what
constituted an "anational award", and whether such an award
comes within the scope of the New York Convention.
In Bergesen, Muller, the defendant, argued that the
concept of "non-domestic" covered "stateless awards", and
72 Bergesen v. Joseph Muller Corp. ,710 F. 2d 928 (2d Cir. 1983), at
929.
J Such a nationality condition was imposed by the Geneva Convention of
1927, the New York Convention's predecessor, which required that the
parties be subject to the jurisdiction of different Contracting States.
Geneva Convention in the Execution of Foreign Arbitral Awards, Sept. 26,
1927, 92 L.N.T.S. 302.
4 According to Albert Jan van den Berg, the drafters were concerned
about a delineation of the ambit of Chapter One and Chapter Two of the
FAA. Supra note 66.
75
9 U.S.C.A. §203.
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that the award in question failed to qualify as such." The
Court of Appeals refused to recognize his argument.
What is the concept of antional awards? So far, we have
discussed two types of awards, (a) an arbitral award
governed by the arbitration law of the place of arbitration
(most cases), and (b) an arbitral award governed by the
arbitration law of a country other than the place of
arbitration, which is selected in the arbitration agreement
by the parties. There are a third category of arbitral
awards that are not governed by any arbitration law "except
that of the place in which the award is ultimately presented
for enforcement" 78 . They are governed solely by an agreement
of the parties. This category of awards has various names:
transnational, expatriate, supra-national, anational, de-
national, stateless, or floating awards. :
The attractiveness of anational arbitration is that it
is free from the influence of any national arbitration law.
The parties are able to organize the arbitration themselves.
They can also authorize the arbitrators to do so. They are
free to have the arbitration conducted anywhere, because the
76 Bergesen v. Joseph Muller Corp., 710 F. 2d 928 (2d Cir. 1983), at
932.
77
Id.
3 William W. Park, National Law and Commercial Justice: Safeguarding
Procedural Integrity in International Arbitration, 63 Tul . L. Rev. 647, at
664 (1989) .
; See Jan Paulsson, The Extent of Independence of International
Arbitration from the Law of the Situs, Contemporary Problems in
International Arbitration, Edited by Julian DM Lew, 141 (1987) . "The
need to delocalise is felt in few cases, and, happily, it may
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place of arbitration would not entail the applicability of
the arbitration law of the country concerned.
On the other hand, the legal status of anational
arbitration is uncertain. As no national arbitration law can
be relied on, the arbitration will be difficult to conduct
when the arbitration agreement fails to provide sufficient
details for the constitution of an arbitral tribunal or the
arbitral procedure. Furthermore, even international
arbitration needs a supporting judicial authority. As a
matter of fact, any judicial system on the earth is
necessarily the domestic courts of a country.
By now, there are few international arbitrations where
parties have agreed to an anational arbitration. Societe
Europeenne d' Etudes et d f Entreprises v. Yugoslavia is an
example of the difficulties in enforcing an anatioanal
arbitral award. 80
After the foregoing explanation as to what constitutes
a stateless award, it comes to the question whether
anational awards are within the scope of the New York
Convention. In other words, does the second criterion "non-
domestic" cover the anational awards? The Bergesen court
reasonably be predicted that those instances will become even rarer in
the future." Id. at 141.
' S.E.E.E. c/ Banque Mondiale, Republique de Yougoslavie, Etat
Francais, Judgment of 13 November 1984, Court d' appel de Rouen; 112
Journal Du Droit International 473 (1985); Revue de l'Arbitrage 115
(1985); 4 Revue Critique de Droit International Prive [R.C.D.I.P.] 658
(1985), reprinted in 11 Y.B. Com. Arb . 491 (1986); 24 I.L.M. 345 (1985!
(for the facts of the case, see Choi, supra note 25, n. 75.)
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rightly answered "no"81 . The New York Convention should
apply only to arbitral awards which are governed by a
specific national arbitration law. Although the text of the
Convention with respect to its application scope does not
expressly require that the award be governed by a national
arbitration law, this requirement is implied if the relevant
articles are read in light of the Convention's other
provisions . 82
For example, enforcement of an award may be denied if
the respondent can demonstrate that the arbitration
agreement is "invalid under the law to which the parties
have subjected it, or failing any indication thereon, under
the law of the country where the award was made". 83
Enforcement of an award may also be refused if the
respondent can prove that the award has been set aside by a
court of "the country in which, or under the law of which,
that award was made". ' Therefore, it is proper to conclude
that the New York Convention is not a basis for enforcement
of anational awards.
9
- Bergesen v. Joseph Muller Corp., 710 F. 2d 928 (2d Cir. 1983), at
932.
: See A. van den Berg, The New York Convention of 1958: Towards a
Uniform Judicial Interpretation, at 34-43(1981). See also van den Berg,
Non-Domestic Arbitral Awards Under the 1958 New York Convention, 2 Arb
.
Int'l 191 (1986)
.
83 The New York Convention, supra note 15, atr. V(l) (a)
.
84 The New York Convention, supra note 15, atr. V(l) (e)
CHAPTER II
INARB I TRAB IL I TY
As far as arbitration is concerned, the ultimate
objective of the parties is to seek recognition and
enforcement of the award. Under the New York Convention,
inarbitrability of the dispute is one of the critical
elements that may be considered by the court where the
recognition and enforcement is sought.
Under Article IV, proof of an arbitration agreement
referred in Article II is one of the two conditions of the
recognition and enforcement of a foreign award. 81
Contractual inarbitrability is also a ground for refusal of
enforcement under Article V. 8< In addition, Article V(2) (a)
provides that recognition and enforcement of a foreign
arbitral award may be refused if the competent authority in
the country where recognition and enforcement is sought
finds that the subject matter of the difference is
inarbitrable under the law of that country. 87
For the past decades, U.S. courts have adopted a pro-
enforcement policy. The courts have narrowly interpreted
3 The New York Convention, supra note 15, art. IV(1) (b)
86 Id. art. V(l) (a) .
87
Id. art. (2) (a) .
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the inarbitrability defense. In particular, U.S. case law
has substantially expanded the arbitrable subject matters.
A. Contractual Inarbitrability
1. Absence of Arbitration Agreement
A classic definition of arbitration is presented in
Domke on Commercial Arbitration: "Arbitration is a process
by which parties voluntarily refer their disputes to an
impartial third person, an arbitrator, selected by them for
a decision based on the evidence and arguments to be
presented before the arbitration tribunal." 88 The parties
agree in advance that the award will be final and binding
upon them. 8 ' An arbitration can validly take place only if
the parties "have specifically and expressly agreed to use
this method for the settlement of their disputes". 90 It is
recognized wisdom that The arbitrator's jurisdiction is
based on the will of the parties expressed in an arbitration
agreement. 91 Therefore, there can be no valid arbitration
unless parties have expressly contracted this method of
adjudication of their disputes. 92
Recognizing the contractual character of commercial
arbitration, the New York Convention requires that the party
88 Domke, supra note 12, §1:01, at 1 (1997).
89 Id.
90 Id.
91 See Sigvard Jarvin, The Sources and Limits of the Arbitrator'
s
Powers, Contemporary Problems in International Arbitration, Edited by
Julian DM Lew, at 50 (1987).
92 Hellenic Lines, Ltd. v. Louis Dreyfus Corp., 249 F Supp 526 (SDNY
1966), affd 372 F 2d 753 (CA2 1967)
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applying for recognition and enforcement shall, at the time
of the application, supply the original arbitration
agreement referred to in Article II or a duly certified copy
thereof. 9 " If the conditions referred to in Article IV are
fulfilled, the New York Convention demands contracting
parties to enforce awards unless one of the grounds for
refusal of enforcement exists. 94
The agreement referred to in Article II is "an
agreement in writing under which the parties undertake to
submit to arbitration all or any differences which have
arisen or which may arise between them in respect of a
defined legal relationship, whether contractual or not,
concerning a subject matter capable of settlement by
arbitration"
.
9; Generally, a contract for arbitration can
take one of two forms: a submission, or an arbitral clause.
An agreement to submit an existing dispute to arbitration is
commonly called a submission. 96 The arbitral clause is a
clause in a contract under which the parties agree to submit
their future disputes to arbitration. 9 Ordinarily, the
arbitral clause is incorporated in a larger contract.
However, it can also appear to be a separate agreement. When
it is separated from the principal agreement, the arbitral
3 The New York Convention, supra note 15, art. IV(1) (b)
5 The New York Convention, supra note 15, art. V.
3 The New York Convention, supra note 15, art. 11(1).
96 Domke, supra note 12, §5:14, at 35.
97 Domke, supra note 12, §5:00, at 1.
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clause must identify the contractual relationship to which
it applies.
The New York Convention demands that a contract for
arbitration must be "in writing". 99 However, what
constitutes a "writing" has been subject to discussion.
According to Article 11(2), "agreement in writing" means an
arbitral clause in a contract or an arbitration agreement,
signed by the parties or contained in an exchange of letters
or telegrams. 100 What about an unsigned exchange of telexes
or fascimiles? Differences in the French and English texts
of Article 11(2) have complicated the analysis. 101 In the
author's opinion, the French text is less preferable since
it appears to exclude agreements made by means of
communication which are, or are becoming increasingly common
in international trade.
In addition to the formality of the agreement, other
situations in international commerce make it difficult to
answer the question whether an agreement to arbitration
98 Domke, supra note 12, §7:01, at 81.
99 The New York Convention, supra note 15, art. 11(2).
100 Id.
101 See Adam Samuel, Jurisdictional Problems in International Commercial
Arbitration 82-83 (1989). "The French version , which translated into
English, would read, *the term ^arbitration agreement' shall mean
either,...' appears to limit the arbirtral agreements, to which the
Convention applies, to those defined in Article II. The English text,
however, has been described as being of *an inclusive character,' in
that while agreements of the type mentioned in Article 11(2) are
definitely within the ambit of the Convention, its application is not
limited to such agreements. Others which constitute valid agreements in
writing under the private international law of the forum are equally
included." Id.
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exists. The cases that follow deal with various complicated
fact patterns under which such question is raised.
In Beromun Aktiengesellschaft v. Societa Industriale
Agricola "Tresse" (SIAT)
,
102 Beromun, a Liechtenstein
corporation commenced suit against respondent SIAT, an
Italian parternship, and the American Arbitration
Association that sought an order to demand SIAT to proceed
to arbitration. 103 SIAT cross moved to dismiss Beromun'
s
petition on grounds of lack of subject matter and personal
jurisdiction, failure to comply with the statute of frauds,
failure to state a claim, and forum non conveniens . 104
Beromun contended that the sale contract between it and SIAT
contained an agreement to arbitrate which included a
consent-to-personal- jurisdiction clause, and that SIAT
breached the contract and must now proceed to arbitration. 105
Beromun asserted that several later written communications
from SIAT to Beromun constituted enforceable arbitration
agreements to arbitrate the subject matter of the alleged
contract. 106 However, Judge Werker of the Southern District
of New York held that evidence concerning negotiations
between the parties established that there was no oral
agreement prior to transmission of certain telexes which
' Beromun Aktiengesellschaft v. Societa Industriale Agricola "Tresse'
(SIAT), 471 F. Supp. 1163 (S.D.N.Y. 1979).
103 Id. at 1164.
104 Id
10b Id
106 Id
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allegedly incorporated the agreement to arbitrate and,
therefore, that the partnership never became contractually
bound to arbitrate. 107 The Beromun is noteworthy because it
turns not on the existence of an arbitration clause but on
the existence of an underlying contract.
In re Ferrara S.p.A., 108 United Grain Growers, a
Canadian company, agreed to sell 20,000 tons of Canadian
wheat to each of the two buyers, Fratelli Moretti Cereali,
S.p.A. ("Meretti") , and Ferrara S.p.A. ("Ferrara"), both of
Italy. 105 The sales were memorialized on standard form
contracts of the North American Export Grain Association
(NAEGA) , which included an arbitration clause. 110 After the
sale, buyers brought action against seller seeking to stay
arbitration of seller' s claims for breach of contracts for
the sale of wheat. 111 Buyers, Moretti and Ferrara, resisted
the arbitration arguing that they did not enter into
enforceable agreements to arbitrate. 112 It appeared that the
contracts were negotiated for the buyers by Italian grain
brokers. 113 The buyers claimed that there was no discussion
of, or express assent to, arbitration during the
107 Beromun Aktiengesellschaf t v. Societa Industriale Agricola "Tresse'
(SIAT), 471 F. Supp. 1163 at 1171-72.
' In the Matter of Ferrara S.p.A. for a judgement staying the
arbitration commenced by United Grain Growers, LTD., 441 F. Supp. 778
(S.D.N.Y. 1977). Ferrara, S.P.A. appealed. United States Court of
Appeals, Second Circuit affirmed without a written opinion. Ferrar v.
United Grain Growers, 580 F.2d 1044(1978).
109 Id. at 779.
110
Id.
111 Id. at 779-780.
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negotiation, and "the quoted language on the face of NAEGA 2
referring to the provisions on the reverse side is
insufficient to bind them to the arbitration term". 114
The court held that, where legends on the face of
contracts for sale of wheat were sufficient to give notice
to reasonably prudent person of arbitration clauses on
reverse side providing for arbitration of any controversy
arising out of contracts, there was no allegation of fraud
or duress in the signing or inducement of the contracts, and
there was no showing of unequal bargaining power or
sophistication between Canadian seller and Italian buyers,
Italian buyers are therefore bound by these arbitration
clauses. 115 The buyers' contentions were insufficient to
bring them within any exception to the general rule that a
person of ordinary understanding and competence is bound by
the provisions of a contract he signs whether or not he has
read them. 116 Additionally, the District Court declared that
strong federal policy embodied in the United States
Arbitration Act favoring enforcement of agreements to
arbitrate commercial disputes is particularly compelling in
112 441 F. Supp. 778, at 780
113 441 F. Supp. 778, at 780
114 Id.
115 Id. at 781-82.
116 Id. at 781.
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controversies involving international commercial
transactions
.
l17
2. Invalidity of the Arbitration Agreement: The
Separability Doctrine
Under the New York Convention, recognition and
enforcement of an award may be refused if it is proved that
the arbitration agreement is not valid under the law to
which the parties have subjected it or, failing any
indication thereon, under the law of the country where the
award was made. 118
As to the questions whether an arbitration clause is
valid and who, the judge or the arbitrator, should have
jurisdiction of this subject, the "separability" doctrine
has gained acceptance in the United States, as well as all
other major arbitral centers. 119 The doctrine of
separability, or autonomy, of the arbitration clause
provides that an arbitration clause is considered an
independent contract, even if it is embedded in the
principal contract. 120 Under the separability doctrine, a
claim that the contract has become invalid (for example,
117
Id. note 2. See, Scherk v. Alberto-Culver Co., 417 U.S. 949, 94 S.
Ct. 2449 (1974); Hanes Corp. v. Millard, 174 U.S. App.D.C. 253, 531 F.2d
585 (1976)
.
118 The New York Convention, supra note 15, art. IV. (1) (a).
119 Nussbaum, The Separability Doctrine in American and Foreign
Arbitration, 17 NYULQ Rev 609(1940).
' Domke, supra note 12, $8:01, at 90. See also Janet A. Rosen,
Arbitration under Private International Law: The Doctrines of
Separability and Competence de la Competence, 17 Fordham Int'l L.J. 599,
at 606 (1994) .
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because of fraud) equally raises questions about the
validity of the arbitration clause and does not,
accordingly, prevent the arbitrators from ruling on the
issue of contractual validity. 121 The nullity of the main
contract, therefore, does not necessarily invalidate the
agreement to arbitrate.
The separability doctrine, however, can only apply to
contracts containing a broad arbitration agreement. 122 Where
the clause restricts arbitration to disputes and
controversies relating to specified matters, the court has
the jurisdiction to determine whether the dispute is
arbitrable. In addition, the principle of nonseparability
is still accepted, in the case of an illegal contract, for
example, a usurious agreement. 123 The illegality of the
contract may not be arbitrated, and neither may any issue
arising out of the contract. 124
Theoretically, the separability doctrine has been
justified on the grounds that it protects the jurisdictional
authority of arbitral tribunals and that it furthers the
integrity of the arbitral process. 125 Prior to the
incorporation of the separability doctrine into the law of
arbitration, a party bent on delaying the arbitration
' See Stephen M. , International Arbitration : Three Salient Problems , at
11(1987). See also Rosen, supra note 120, at 607.
122 Domke, supra note 12, $8:01, at 89.
123 Domke, supra note 12, §8:01, at 89.
124 Id.
125 Schwebel, supra note 121, at 3-6.
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proceeding or resisting the enforcement of the award would
allege that the principal contract was void for reasons of
public policy or fraud in the inducement of the contract.
Because the agreement to arbitrate was included in the main
contract, the allegation of general contractual nullity, it
was argued, also affected the arbitral clause. 126 In a word,
the parties were not bound to arbitrate because the
agreement to arbitrate was suspected - it arguably was an
invalid contract. Therefore, the award should not be
enforced under the New York Convention. The mere allegation
of contract invalidity gave the courts jurisdiction to
decide whether a valid contract of arbitration existed.
Judicial intervention delayed the arbitration and impeded
the agreed-upon recourse to arbitration. In the case of
recognition and enforcement of a foreign award, the courts
would second-guess the merit of the award concerning the
invalidity of the arbitration agreement or the principle
contract
.
The separability doctrine was introduced to counter
these dilatory practices. Under the separability doctrine,
allegation of contractual invalidity made against the main
contract does not necessarily affect the validity of the
arbitral clause. Therefore, the party alleging invalidity
26For a clear statement of the rule prior to the incorporation of the
separability doctrine into federal law in Prima Paint, see infra note
127. See also Metro Industiral Painting Corp. v. Terminal Const. Co.,
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must establish that the invalidity also bears directly upon
the arbitral clause. Otherwise, the reference to arbitration
remains in effect. This gives the arbitrator the
jurisdiction to rule on the alleged invalidity of the
principle contract. Thus, it ensures that "the arbitration
procedure, when selected by the parties to a contract, be
speedy and not subject to delay and obstruction in the
courts". 127
The federal law of the United States embraced the
doctrine of separability in the milestone case, Prima Paint
Corp. v. Flood & Conklin Mfg. Co. . l2B In Prima Paint, the
central issue is whether a claim of fraud in the inducement
of the main contract is to be resolved by the federal court,
or whether the matter is to be referred to the
arbitrators. 1 ' The Supreme Court affirmed the view of the
Court of Appeals for the Second Circuit, "as expressed in
this case and in others, is that - except where the parties
otherwise intend - arbitration clauses as a matter of
federal law are 'separable' from the contracts in which they
are embedded, and that where no claim is made that fraud was
directed to the arbitration clause itself, a broad
arbitration clause will be held to encompass arbitration of
287 F 2d 382 (CA2, 1961), cert den 368 US 817, 7 L Ed 2d 24, 82 S Ct 31
(1962)
.
127 Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, at 404
(1967) .
128
Id.
129 Id. at 403.
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the claim that the contract itself was induced by fraud". 130
The Supreme Court also held that the separablity doctrine is
in compliance with the congressional purpose of the Section
3 and Section 4 of the United States Arbitration Act. 131
The separability doctrine primarily addresses how
courts deal with the disputes about validity of a contract
and its arbitration clause. Since the US Arbitration Act
provides federal courts with original but not exclusive
jurisdiction of recognition and enforcement of foreign
arbitral awards, 13 ' state courts have concurrent jurisdiction
of the same subject matter. Whether the separability
doctrine should be applied to state courts? Some
commentators gave the negative answer. 13 ' However, in Prima
Paint Corp. v. Flood & Conklin Mfg. Co., the U.S. Supreme
Court made it clear that the doctrine of separability is a
matter of federal law. 134 According to the supremacy
principle under U.S. Constitution, federal law supersedes
state law when their rules conflicts on the same subject
matter. Therefore, it is proper to conclude that the
separability doctrine should be applied to state courts when
the underlying arbitration is within the scope of the New
130 Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, at 403
131 Id. at 404.
132 9 U.S.C.A. §204
3 See Atwood, Issues in Federal-State Relations under the Federal
Arbitration Act, 37 U. Fla. L. Rev. 61, at 92 (1985). See also Zhaodong
Jiang, Federal Arbitration Law and State Court Proceedings, 23 Loy. L.A.
L. Rev. 473, at 506 (1990)
.
134 Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, at 403.
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York Convention, namely Chapter Two of the U.S. Arbitration
Act. 135
3. The Scope of the Arbitration Agreement
Under the New York Convention, excess of arbitral
authority constitutes a ground for refusal of recognition
and enforcement of a foreign award. Article V provides that
the court may refuse to recognize and enforce an award which
deals with a difference not falling within the terms of the
submission to arbitrate, or it contains decisions on matters
beyond the scope of the submission to arbitration. 136
Nevertheless, if the decisions on matters submitted to
arbitration can be separated from those not so submitted,
"that part of the award which contains decisions on matters
submitted to arbitration may be recognized and enforced".*"
Given the contractual basis of commercial arbitration,
excess of arbitral authority constitutes ground for
challenge that appears in the United States as well as
abroad. Since the jurisdiction of arbitrators are derived
from the expressed will of the parties in their arbitration
agreement, arbitrators can only rule upon those disputes
submitted to them. A ruling that is not authorized
constitutes an excessive, undue use of their authority. It
can result in the nullification of the award (if the
excessive ruling is inseparable from the other rulings in
' See also Domke, supra note 12, §4:07
136 The New York Convention, supra 15, art. V(c)
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the award) or a partial enforcement of the award (if the
ruling can be separated from the other parts of the award)
.
In order to decide whether the dispute is arbitrable
according to the arbitration clause, the first question is:
what does the arbitration clause cover? Since the
arbitration clause is a contract between the parties, it is
governed by contract law. Like any contract clauses, the
scope of an arbitration agreement is a question of the
intent of the parties. 138 Whether a dispute is subject to
arbitration is a matter of contract interpretation. 139 U.S.
case law has established the rule that any doubts about the
intended scope of the arbitration agreement would be
resolved in favor of arbitration. 140
Generally, an arbitration clause must be express,
direct and unequivocal as to issues to be submitted to
arbitration. 141 In S.A. Mineracao da Trinidade-Samitri v.
Utah Int'l, Inc., the New York Court of Appeals held that
the arbitration clause in original agreement applied to
subsequent agreements between the parties. 142
Under the U.S. case law on arbitration, the wording of
the arbitration provision will determine the scope of
137 id.
139 S.A. Mineracao da Trinidade-Samitri v. Utah Int'l, Inc., 745 F. 2d
190 (2d Cir. 1984) , at 193.
139 Kresock v. Bankers Trust Co., 21 F.3d 176 (CA7 1994).
140 Kaplan v. First Options of Chicago, Inc., 19 F.3d 1503 (CA3 1994).
141 See also Matter of A. F. C. 0. Metals, Inc., 87 NY2d 222, 638 NYS2d 585,
661 NE2d 1365(1995)
.
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matters that must be submitted to arbitration. A broad
arbitration provision that provids for arbitration of all
disputes "arising out of or relating to" this agreement,
will require arbitration for any matter that relates to the
contract. 143 Unless excluded, claims of fraud in the
inducement of a contract are arbitrable. 144 However, a
clause providing for the arbitration of "any dispute arising
hereunder" means arising under the contract itself and does
not cover matters or claims independent of the contract or
collateral to it. 145 Thus, this narrower provision will not
include allegations of a conspiracy to induce breach of
contract, nor a claim in quantum meruit or a claim for
conversion of certain documents. 146
In S.A. Mineracao da Trinidade-Samitri v. Utah
Int'l. 147 , the U.S. Court of Appeals, Second Circuit, held
that, to ensure that an arbitration clause is narrowly
interpreted and does not include a claim of fraudulent
inducement, arbitration must be limited to any dispute or
difference arising under the agreement, using that phrase or
142 S.A. Mineracao da Trinidade-Samitri v. Utah Int'l, Inc, 745 F.2d 190,
at 196.
143 Acevedo Maldonado v. PPG Industries, Inc., 514 F.2d 614 (CA1 1975);
Altshul Stern & Co., Inc. v. Mitsui Bussan Kaisha, Ltd., 385 F.2d 158
(CA2 1967); Griffin v. Semperit of America, Inc., 414 F. Supp. 1384 (SD
Tex 1978) .
144 S.A. Mineracao da Trinidade-Samitri v. Utah Int'l, Inc, 745 F.2d 190,
at 195. See also Prima Paint Corp. v. Flood & Conklin Manufacturing
Co., 388 U.S. 395, 402-04, 87 S . Ct . 1801, 1805-06(1967).
3 Mediterranean Enterprises, Inc. v. Ssangyong Corp., 708 F.2d 1458
(CA9 1983)
.
146 Id.
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its equivalent; better course would be to specify exactly
which claims are and are not arbitrable. 148 In the author's
opinion, however, the so-called "better course" is rather
impractical. When parties conclude an arbitration clause
providing that they will make use of arbitration for the
settlement of future disputes arising under the principal
contract, it is very hard for them to specify exactly what
disputes will arise and what claims any party will present
before the arbitrator. In sum, application of this so-called
"better course" will lead to counterproductive conclusion by
the court.
Most contracts are silent about the question whether
the agreement to arbitrate is binding upon non-signatory
related parties. In the context of international
transactions, if a corporation is a party to the arbitration
agreement, is its parent or subsidiary bound? Are a party's
joint ventures bound? As a principle, normally no person,
legal or physical, may be compelled to arbitrate if he has
not entered into an arbitration agreement.
Some courts have required related parties to arbitrate
without a clear arbitration agreement. In Berman v. Dean
Witter, 1 * 9 the Court of Appeal, Second District, Division 2,
California, held that the agent of a brokerage firm was
147 S.A. Mineracao da Trinidade-Samitri v. Utah Int'l, Inc, 745 F.2d 190
(1984) .
148 S.A. Mineracao da Trinidade-Samitri v. Utah Int'l, Inc, 745 F.2d 190,
at 194.
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compelled to arbitrate when the brokerage firm was a party
to an arbitration clause embedded in its contract with a
customre. 150 In Keller Construction Co. v. Kashani
,
151
a
general partner was held bound by an arbitration agreement
between a limited partnership and third party. 152 In Farker
Co. v. R.A. Hanson, 153 the U.S. Court of Appeals, Second
Circuit, held that a parent corporation was bound by an
arbitration clause in the contract of its wholly-owned
subsidiary. 154
The U.S. Supreme Court distinguished between the
standards to be applied to the judicial review of an
arbitrator' decision on whether a dispute is subject to
arbitration, and the arbitrator's decision on the
substantive merits of the dispute. 155 In First Options of
Chicago, the Supreme Court held that, if parties have agreed
to submit the arbitrability question itself to arbitration,
the court's standard for reviewing the arbitrator's decision
as to arbitrability is the same as reviewing any other
matter that parties have agreed to arbitrate, giving
considerable leeway to arbitrator and setting aside his or
149 Berman v. Dean Witter, 44 Cal.App.3d 999 (1990).
150 Id. at 1000.
151 Keller Construction Co. v. Kashani, 220 Cal . App.3d 22(1990).
152 Id. at 223.
153 Farkar Co. v. Hanson, 583 F.2d 68 (2d Cir. 1978) .
154
Id. at 70.
' First Options of Chicago v. Mauel Kaplan et ux. and MK Investments
Inc., 115 S.Ct. 1920, at 1921 (1995),
41
her decision only in certain narrow circumstances. 156 If
parties to the arbitration agreement did not agree to submit
the arbitrability question itself to arbitration, then the
reviewing court should decide the arbitrability as it would
decide any other question that parties had not submitted to
arbitration, "'namely independently". 151 When deciding whether
parties agreed to arbitrate a certain matter (including
arbitrability) , courts generally should apply ordinary state
law principles governing formation of contracts. 158 Moreover,
in determining whether parties have agreed to submit the
issue of arbitrability to arbitration, courts are not to
assume that parties agreed to arbitrate arbitrability unless
there is clear and unmistakable evidence that they did so. 159
B. Substantial Unarbitrability : Subject Matter
Under the New York Convention, a court may refuse to
enforce an award if it finds that the subject matter of the
award is not arbitrable "'under the law of the country where
the recognition and enforcement is sought". 160 As it is
widely recognized, commercial arbitration has its
contractual basis. However, freedom of contract, including
the freedom to agree to arbitrate, is not absolute. As
Professor Reisman suggested, limits on the right to consent
' First Options of Chicago v. Mauel Kaplan et ux. and MK Investments
Inc., 115 S.Ct. 1920, at 1923.
157 Id. at 1924.
158
Id. at 1924.
159 Id. at 1924.
The New York Convention, supra note 15, art. V(2) (a)
.
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to waive recourse to courts in favor of some private
arbitration procedure are rationally imposed when courts
perceive private disputes as implicating public policy
questions so sensitive that it is felt that that they should
be reserved for decision by community officials. 161 This is
called "non-arbitrable" subject matters.
At one time or another, with respect to commercial
disputes, 16 ' U.S. courts found at least a half dozen areas of
federal law to be "non-arbitrable" because of subject
matter, including: (1) antitrust claims under the Sherman
Act; (2) the 1933 Securities Act, (3) civil claims under the
Racketeer Influenced and Corrupt Organizations Act, (4)
patents, 16 ' (5) ERISA claims at termination of employment, (6)
bankruptcy matters as to which there is an automatic stay of
all actions, (7) the Commodities Exchange Act, and (8) the
Civil Rights Act. Additionally, certain areas of state law
were also been considered non-arbitrable, including claims
under franchise law, not implicating interstate commerce and
161 Reisman, supra note 18, at 304.
2 Non-commercial disputes may also be non-arbitrable, for example when
they implicate civil rights or employment discrimination, or family law
and child custody. See William W. Park, Private Adjudicators and the
Public Interest : The Expanding Scope of International Arbitration, 12
Brook, J. Int'l L. 629, note 113 (1986).
3 See cases cited in Davis, Patent Arbitration : A Modest Proposal, 10
Arb . J. 35 (1955) . In 1982 Congress amended the patent statute to permit
arbitration of validity and infringement suits. See 35 U.S.C. §294
(1952) .
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thus pre-empted by the Federal Arbitration Act, 164 and claims
for punitive damages.
The goal of these "non-arbitrable" legal rules is
beyond justice between the parties. Courts consider that
these inarbitrable subject matters implicate important
public rights. These legal rules are intended to create
benefits for the whole society, for example, a fair
marketplace or a fair way to deal with security
transactions
.
The theory of inarbitrability of public disputes is
based on two primary rationales. The first one is that
public dispute resolution will fertilize judicial
precedent . * 6f It is well-known that implementation and
interpretation of statutes by courts through precedents is
indispensable to the development of the legal system.
However, this argument seems to put the cart before the
horse. "Courts elaborate the law to deal with disputes;
they do not entertain litigation in order to permit lawyers
to elaborate the law." 166 The second and more central
rationale for the non-arbitrability rules is a concern that
arbitration of public law claims will endanger the public
interest of the society at large. For example, courts may
164 In 1984 the Supreme Court ruled that when interstate commerce is
involved, prohibitions on arbitration under state franchise laws are
invalid, preempted by the Federal Arbitration Act, as are prohibitions
on arbitration of state securities law claims. See Dean Witter Reynolds
v. Byrd, 470 U.S. 213, 105 S. Ct . 1238 (1985).
165 Park, supra note 162, at 641.
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say that the arbitration proceedings are too informal,
providing inadequate procedural due process rights; that
arbitrators who are paid by the parties generally have a
pro-business bias and will under-enforce public law; that
arbitrators are less connected to the democratic process
than judges; that lack of appeal to arbitral awards makes
arbitration a "black hole" to which rights are sent and
never heard from again. 1 ' However, it is supported by no
empirical evidence that arbitrators are necessarily any less
trustworthy or competent than judges.
In the recent several decades, the scope of the
application of arbitration has expanded considerably
especially in the resolution of international commercial
disputes. Traditionally, arbitration was a kind of inside
remedy in specialized areas like commerce and maritime
field. By now it has been used to settle almost any type of
dispute. 16e Especially in U.S. law, the use of arbitration
extends to all subject matters of consumer claims -- from
ordinary banking transactions to the purchase of other basic
goods and services. The following materials set out the
current map of restrictions and explore the rationale for
judicially imposed constraints on the right to arbitrate
certain types of subject matter.
166 id.
167 id.
168 Domke, supra note 12, §1:01, at 3.
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1. Securities Regulations
a. Scherk v. Alterto-Culver Co.
The Alberto-Culver Company was a U.S. corporation,
which had purchased certain European business entities. 169
Culver sued Fritz Scherk, an German citizen, who was the
seller of the business entities, to recover damages and
other relief based on claim that the purchaser had been
defrauded in violation of the Securities Exchange Act. 170
The alleged fraud was in connection with representations
concerning trademarks which were transferred as part of
sale. 171 The seller sought to stay proceedings while parties
arbitrated the dispute before the International Chamber of
Commerce, which was the tribunal provided by the contract as
the means of settling "any and all controversies arising
under agreement or for breach thereof". 172 The United States
Supreme Court held that in the context of the international
agreement which the purchase and sale of business
represented the arbitration clause would be enforced. 17 '
Relying on Wilko v. Swan, 114 the federal Court of
Appeals 171 held that the agreement to arbitrate disputes
5 Scherk v. Alberto-Culver Cop., 94 S.Ct.2449, 417 U.S. 506, 508(1974).
170
Id. at 508-10.
171
Id. at 510.
172
Id.
173
Id. at 519-20.
174 346 U.S. 427, 74 S . Ct . 182(1953). The Supreme Court ruled that Wiko'
s
advance agreement to arbitrate any disputes subsequently arising out of
his contract to purchase the securities was unenforceable under the
terms of s 14 of the Securities Act of 1933. Id.
175 Alberto-Culver Co. v. Scherk, 484 F.2d 611 (1973).
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arising under the contract between Culver and Scherk is
similarly unenforceable in view that Scherk' s conduct
constituted violations of the Securities Exchange Act of
1934 and rules promulgated thereunder. 176 However, the
Supreme Court reversed and held that the provisions of the
Arbitration Act could not be ignored in this case. 17 '
First, the Supreme Court found there were crucial
differences between the agreement involved in Wilko and the
one in the instant case, because the latter "was a truly
international agreement". 178 The subject matter of the
contract concerned the sale of an business enterprise
organized under the laws of and primarily situated in
European countries, whose activities were largely, if not
entirely, directed to European markets. 179 Therefore, such a
contract involves considerations and policies significantly
different from those found controlling in Wilko. 18C A
transborder contract usually involves uncertainty which is a
result of conflicts of different national laws. 181 In the
context of international trade, the contract provision that
specifies in advance the forum in which disputes will be
litigated and the law to be applied is, therefore, "an
almost indispensable precondition to achievement of the
176 Scherk v. 94 S.Ct.244!
m Id.
17B Id. at 515.
179
Id.
160 Id.
181 Id.
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orderliness and predictability essential to any
international business transaction''. 182 Furthermore, such a
provision obviates the concern that a dispute under the
agreement might be litigated in a forum hostile to the
interests of one of the parties. 183
The Supreme Court held that an agreement to arbitrate
before an specified tribunal is, in effect, a specialized
kind of forum selection clause. 184 It selects both the situs
of the suit and the procedure to be used. 185 These purposes
would be frustrated if the court of one country refuses to
enforce an international arbitration agreement. 186 In
addition, such refusal "would surely damage the fabric of
international commerce and trade, and impair the willingness
and ability of businessmen to enter into international
commercial agreements". 187
b. Rodriguez de Quijas v. Shearson/American Express
Inc.
Ofelia Roderiguez de Quijas, et al., securities
investors, entered into a standard customer agreement which
included an agreement to settle account disputes through
arbitration unless the agreement was found unenforceable
182 Id. at 516,
183 Id.
184 Id.
185
Id. at 519.
186 Id.
187
Id. at 517-18
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under federal or state law. 188 When the investments turned
sour, petitioners brought action against brokerage firm and
others for violations of Securities Act of 1933 and
Securities Exchange Act of 1934. 189 The Supreme Court held
that the agreement to arbitrate claims under the Securities
Act was enforceable. 190 The Wilko v. Swan was overruled.
First, the Shearson Court held that Wilko was
incorrectly decided. 191 It is inconsistent with the
prevailing uniform construction of other federal statues
governing arbitration agreements in the field of business
transactions. 192 The Wilko case was pervaded by "the old
judicial hostility to arbitration //r . 193 It suspected that
arbitration would weaken the protections afforded in the
substantive public law. 194 The Wilko rationale had fallen far
out of step with the current strong endorsement of the
federal statutes favoring arbitration as an effective method
of resolving disputes. 195
Then, the Court suggested that arbitration agreements,
as a "specialized kind of forum-selection clause", 196 should
Rodriguez de Quijas v. Shearson/American Express, Inc., 109 S.Ct.
1917, 490 U.S. 477 (1989) .
189
Id.
190
Id.
191 Id.
192
Id. at 480-81.
193 Id. at 4 80.
194 Id.
195 Id. at 481.
196 Scherk v. Alberto-Culver Co., 417 U.S. 506, 519, 94 S.Ct. 2449,
2457(1974) .
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not be prohibited under the Securities Act. 197 Like the
provision for concurrent jurisdiction, they further the
objective to allow buyers of securities a broader right to
select the forum for resolving disputes. 198 Nevertheless, the
language of Section 2 of the U.S. Arbitration Act also
allows the courts to give relief when the arbitration
agreement resulted from the sort of fraud or overwhelming
economic power that would provide grounds for the
nullification of any contract. 199 This avenue of relief is
in harmony with the Securities Act's concern to protect
buyers of securities. 201 Finally, the Court found that the
record contains no factual showing sufficient to support
the petitioners' argument that the agreement to arbitrate
here was adhesive in nature. 201
2 . Bankruptcy
In Societe Nationale Algerienne Pour La Recherche, La
Production, Le Transport, La Transformation et La
Commercialisation des Hydrocarbures
,
v. Distrigas
Corporation, 2 ' the petitioner, an Algerian governmental
corporation sought modification of a stay to permit the
Algerian corporation to commence international
Rodriguez de Quijas v. Shearson/Arnerican Express, Inc., 109 S . Ct
1917, 490 U.S. 477, 482-83(1989).
198 Id.
199
Id. at 483-84.
200
Id. at 484.
201 Id.
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arbitration. 203 The petitioner wanted to make use of
international arbitration to determine damages resulting
from breach of contract that was rejected by debtor. 204 The
United States District Court at Massachusetts held that the
Algerian corporation is entitled to commence international
arbitration to resolve any outstanding disputes in its
breach of contract claim against Distrigas and directs that
the automatic stay be modified accordingly. 205
There were two basic questions in this case. The first
was the threshold issue of whether the arbitration clause
contained in the Distrigas-Sonatrach contract was binding
even though the contract had been rejected by the debtor in
bankruptcy. 206 The Court held that allowing an arbitration
clause to be automatically invalidated along with the
principal agreement would be akin to denying the dispute
resolution device selected by the parties. 20 Therefore, the
Court ruled that the arbitration clause retained its
vitality as a viable method of alternative dispute
resolution. 208
The second issue raised in this instant case was the
reconciliation of two important federal statutes, the
202
' Societe Nationale Algerienne Pour La Recherche, La Production, Le
Transport, La Transformation et La Commercialisation des Hydrocarbures,
v. Distrigas Corporation, 80 B.R. 606(1987).
203
Id. at 607.
204
Id. at 607.
205 Id. at 608-09.
206 Id. at 608.
207
Id. at 609.
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Bankruptcy Code 209 and the Arbitration Act 210 . According to
the Court, "the statutory interaction inherent in the
current dispute presents a conflict of near polar extremes:
bankruptcy policy exerts an inexorable pull towards
centralization while arbitration policy advocates a
decentralized approach towards dispute resolution". 211
Confronted with a question of this nature, the Court stated
that "the touchstone must be balance, pragmatism, and
flexibility". 212 In general terms, it has been fairly stated
that "where compelling the arbitration of disputes conflicts
with other important federal policies, the courts have
frequently refused to order arbitration". 213 However, the
Court held that two most salient facts of the present case
served to distinguish it from the mainstream. 214 These two
important facts are: the international character of the
transaction and the presence of a failed Chapter 11
debtor. 215 As to international arbitration agreements, the
United States Supreme Court had declared that the pro-
arbitration federal policy "applies with special force in
208 id.
209 11 U.S.C. §101 et.seq.
210
9 U.S.C. § 1 et. seq. (1982).
211 80 B.R. 606, at 610.
212 Id.
213 Bache Halsey Stuart, Inc. v. French, 425 F.Supp. 1231, 1233
(D.C.Cir.1977
214
215
1 80 B.R. 606, at 611
Id.
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the field of international commerce". 216 On the other hand,
the debtor in the instant case had failed to reorganize,
thus one of the Bankruptcy Code's primary goals — to give
debtors a fresh start — has already been frustrated. 217 In
weighing the strong public policy favoring international
arbitration with any countervailing potential harm to
bankruptcy policy upon the present facts, the Court ruled in
favor of arbitration. 218
3. Antitrust
Before 1985, the line of cases indicated that antitrust
issues were not arbitrable. 219 In Mitsubishi Motors Corp. v.
Soler Chrysler-Plymouth, Inc., 220 the Supreme Court held that
antitrust dispute was subject to arbitration under the
Arbitration Act.
In Mitsubishi, petitioner-cross-respondent (hereafter
petitioner) , a Japanese automobile manufacturer, aimed at
distributing its automobiles through Chrysler dealers
outside the continental United States. 221 Respondent-cross-
petitioner (hereafter respondent) , a Puerto Rico
corporation, entered into distribution and sales agreements
216 Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., , 105 S.Ct,
3347, at 3357 (1985)
.
217 80 B.R. 606, at 610.
218 Id. 613-14.
J Coulson, supra note 37, at 357.
: Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 105 S.Ct.
3346, 473 U.S. 614, at 614 (1985).
(1985)
.
221 Id.
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with CISA, a subsidiary of Mitsubishi. 222 The sales
agreement (to which petitioner was also a party) contained a
clause providing for arbitration by the Japan Commercial
Arbitration Association of all disputes arising out of
certain articles of the agreement or for the breach
thereof. 223 Later, disputes arose from a slackening of the
sale of new automobiles, petitioner then brought an action
in Federal District Court under the Federal Arbitration Act
and the New York Convention, seeking an order to compel
arbitration of the disputes in accordance with the
arbitration clause. 224 Respondent filed an answer and
counterclaims, asserting, inter alia, causes of action
under the Sherman Act and other statutes. 225
The principal issue of this case was the arbitrability
of antitrust claims under the Federal Arbitration Act 226 and
the New York Convention. In the present case, the
arbitration clause was valid and encompassed in an
international commercial transaction. 227 The Supreme Court
held that the Court of Appeals correctly conducted two-step
inquiry in determining the arbitrability of an issue. First,
222 473 U.S. 614, at 614.
223 Id.
224
Id.
225 Id.
5
9 U.S.C. §1 et seq
Mitsubishi Motors C
3357, 723 F.2d 155 (1983
227 Mit orp. v. Soler Chrysler-Plymouth, Inc., 105 S . Ct
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the Court of Appeals 223 looked into the question whether the
arbitration agreement reached statutory issues. Then, upon
finding it did, the Court of Appeals considered whether
judicial constraints external to parties' agreement
prohibited arbitration of claims. 229
When considering whether the respondent's antitrust
claims are non-arbitrable even though the parties had agreed
to arbitrate them, the Court concluded that "concerns of
international comity, respect for the capacities of foreign
and transnational tribunals, and sensitivity to need of
international commercial system for predictability in the
resolution of disputes, all require enforcement of
arbitration clause in question", even though contrary result
would be forthcoming in a domestic context. 230 First, the
Court argued that mere appearance of antitrust dispute does
not necessarily cause the arbitration agreement to be
tainted. 23 " Secondly, the Court considered that potential
complexity of antitrust matters was not sufficient to
exclude arbitration as a dispute resolution method. 232
Additionally, it was not justified to consider that
arbitral tribunals posed "too great a danger of innate
hostility to constraints on business conduct that antitrust
228 Mitsubishi v. Chrysler-Plymouth , 105 S . Ct . 3357, 723 F.2d 155
(1983)
.
229 473 U.S. 614, at 628.
230 Id. at 629.
231 Id. at 632.
232 Id. at 633.
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law imposed". 23 '3 Finally, the Court reasoned that importance
of private damages remedy in antitrust dispute did not
necessarily demand prohibition of any resolution of
antitrust claims to be sought outside an American court by
means of arbitration. 23 " It was unreasonable to assume that
international arbitration would not provide an adequate
mechanism. 23 In the Court's opinion, the arbitral tribunal
would be bound to effectuate the intentions of the parties,
and the statue would "continue to serve both its remedial
and deterrent function". 236
The Mitsubishi court emphasized the specificity of
international transactions. It observed that, for the past
decades, international trade had been growing, so too had
the practice of international commercial arbitration. 23 The
disputes submitted to international arbitration are more and
more complex and diversified. 231 If the arbitral tribunals
were to play a leading role in the international legal
order, national courts would need to "shake off the old
judicial hostility to arbitration", and also "their
customary and understandable unwillingness to cede
jurisdiction of a claim arising under domestic law to a
233 Id. at 634.
234 Id. at 635.
235 Id. at 636.
236 Id. at 636-37
237
Id. at 638.
238
Id.
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foreign or transnational tribunal"
.
239 To this extent, it
was necessary for national courts to subordinate domestic
notions of arbitrability to "the international policy
favoring commercial arbitration". 240
C. Rethinking the Expansion of Arbitrability
All over the world, the scope of the application of
commercial arbitration has considerably expanded in the last
several decades. It is true both in the context of
international commerce and in the area of resolution of
domestic disputes. 241 Most statutorily-based rights are now
considered arbitrable in the context of international
commerce. In the United States, the liberal construction of
the U.S. arbitration law by the Supreme Court reflects the
trend of unlimited arbitrability of subject matters,
especially in the setting of international commerce.
Compared to judicial litigation, commercial arbitration
is known for its informality and efficiency. It is said to
be more economical and effective. These benefits of
arbitration attribute to the nearly universal application of
arbitration.
239 id.
240 Id. at 638-39
241 With respect to the arbitration laws of European civil law
jurisdictions, the inarbitrability defense based on subject matter
considerations is still viable. For example, matters of bankruptcy —
because they implicate the rights of nonarbitrating third parties -- are
inarbitrable under French law, and most civilian legal systems deem
family law disputes and public liberty issues to be inarbitrable.
Carbonneau, supra note 7, at 19.
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The growth in the practice of commercial arbitration
has brought about certain interesting results. First, the
considerable expansion of the application of arbitration
challenges the tradition notion of the voluntary nature of
commercial arbitration. The federal policy in favor of
arbitration has led to enforcement of arbitration agreements
in almost all commercial circumstances, including those
contained in adhesionary contracts. The disadvantaged
position and lack of the freedom of choice on the side of
consumers of such adhesionary contracts taints the voluntary
character of traditional arbitration.
Secondly, as the application of arbitration increases,
the legal profession is more and more involved in
arbitration. The participation of lawyers has made arbitral
proceedings more formal, lengthy and adversarialized. 242 This
change is a double-edged sword: it probably provides more
procedural due process rights to the parties involved in
arbitration, but the arbitration proceedings might become
less expedient and lose its attractiveness to the business
world.
On the other hand, the said expansion of arbitrability
is justifiable in the contexts of international commerce. In
Mitsubishi and other cases, we have seen that some matters
may be arbitrated when the undergoing contract has
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international character, even though the same subject
matters are not arbitrable in a domestic context. Such a
strong pro-arbitration public policy in the context of
international commerce is based on the recognition of the
particular need for neutrality and predictability in trans-
border commercial dispute resolution. 243
Nevertheless, in certain cases, the Supreme Court
seemed to go too far in its policy favoring international
arbitration. The Mitsubishi case is a strong example
reflected the robust support given by the United States
Supreme Court to international arbitration. 244 The Court
demanded the enforcement of arbitration agreement to
arbitrate U.S. antitrust law issues. 245 The U.S. Supreme
Court proclaimed that national courts should "subordinate
domestic notions of arbitrability to the international
policy favoring commercial arbitration". 246 However, the
Mitsubishi court failed to recognize the adhesive nature of
the principal contract. According to the voluntary nature of
arbitration, a special, more liberal, rule for
international transactions should be applied only to cases
in which the choice of forum clause is a product of free
bargaining between parties with substantially equal
See also Reginald Alleyne, Delawyering Labor Arbitration, 50 OHSLJ
93, at 94-97(1989)
.
243 Park, supra note 162, at 670-73.
1 Domke, supra note 12, §44:04, at 277 (in supplement).
245 105 S.Ct. 3357(1985) .
246
Id. at 3360.
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positions. In this respective, the Mitsubishi rule should be
modified and limited in its future application.
The Mitsubishi case has another troubling aspect. While
proclaiming that the international arbitration tribunal is
trustworthy to deal with complex U.S. antitrust claims, the
Supreme Court suggested that courts later examine arbitral
awards to determine whether U.S. public law issues were
addressed. 247 It should be noted that such a "second look" at
the merits of arbitral awards might lead to more expansive
judicial review on merits, thus endangers the integrity,
autonomy and finalness of arbitral proceedings. 248
247 105 S.Ct. 3357, at 3360
See Domke, supra note 12, §19:16, at 38 (rev. ed)
CHAPTER III
DUE PROCESS
International commercial arbitration functions as a
private, contractual adjudicatory system. As a principle,
the arbitral procedures should be fair and impartial,
allowing each party a reasonable opportunity to present his
case. The guarantee of basic procedural fairness is also the
centerpiece requirement of the judicial control of
arbitration practice. Therefore, the New York Convention
recognizes due process defense as one of the grounds for
national courts to refuse to recognize or enforce foreign
arbitral awards. 249
A. Party Incapacity
Under Article V(l) (a) of the New York Convention, a
party may claim that an arbitral award should not be
enforced because the parties did not have the capacity to
make the arbitration agreement or because the agreement was
invalid under applicable law. 251 The governing law will be
chosen by the parties or, if that choice is not clear, will
be the law of the state where the award is rendered. The
9 The New York Convention, supra note 15, art. V (1]
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Article V(l) (a) defense includes challenges to the validity
of the consent to the terms of the agreement. 251 Litigation
of an Article V(l) (a) "party incapacity" defense, however,
has not been reported in any U.S. courts. 252
B. Lack of Fair Opportunity to be Heard
Under Article V(l) (b) of the New York Convention, if
the party against whom the award is invoked was not given
proper notice of the appointment of the arbitrator or of the
arbitral proceedings or was otherwise unable to present his
case, recognition and enforcement of the foreign arbitral
award may be refused. 253
This ground incorporates a basic notion of procedural
due process into the New York Convention. It requires the
arbitrator to conduct the arbitral proceedings in such a
manner that each party has a fair and reasonable opportunity
to present its case, to support it by oral or written
evidence, and to object to the arguments made by the other
side. 254 If the party was not given proper notice of either
the appointment of the arbitrator or the proceeding, or if
the party was unable to present his case, enforcement of an
: The New York Convention, supra note 15, arts. V (1) (a) . With respect
to the invalidity of the arbitration agreement, see supra note 118-136
and accompanying text.
1 A.J. Van den Berg, The New York Arbitration Convention of 1958, at
287 (1981)
252
253
Id. at 288.
The New York Convention, supra note 15, arts. V(l) (b)
254 Domke, supra note 12, §24:00, at 359.
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arbitral award may be denied under the Convention. 255
According to the legislative historical documents, the word
"proper" was used to take care of the situation where the
defendant was under some legal incapacity. 256 The phrase "or
was otherwise unable to present his case" was needed to deal
with the circumstances where force majeure or other causes
operated to prevent a party from presenting his case or
where he was not given adequate notice to do so. 25 Although
the clause contains no standard to which the adequacy of the
notice is decided, this defense "essentially sanctions the
application of the forum State's standard of due process". 258
However, since the previous clause of the New York
Convention states that the question of validity of the
agreement is determined under the law selected by the
parties, or, failing any selection, under the law of the
place of arbitrationa, a court may also refer to its
national law with respect to the due process issue under the
Convention.
The due process exception, like other Article V
defenses to enforcement of arbitral awards, has been
narrowly construed by U.S. courts. The vast majority of U.S.
cases have rejected allegations of due process violations by
3 The New York Convention, supra note 15, arts. V(l) (b) .
256 U.N. Doc. NO.E/C0NF.26/SR.17, at 9, 14 (1958).
257 U.N. Doc. No. E/CONF. 26/SR.23, at 15 (1958).
3 See Parsons & Whittemore, 508 F.2d at 975. This statement concisely
phrases the object of the V(l) (b) defense. It concerns the fundamental
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arbitral tribunals. 20 The U.S. courts refused to enforce
awards because the defendant was unable to present some part
of his case, such as a witness, 26 " or could not cross-examine
the other party's witness. 261 There are very few reported
cases in which the due process defense has been successful.
Iran Aircraft Industries v. Avco. Corp is a rare case in
which the enforcement of an award was denied because the
losing party was "unable to present its case". 262
In Parsons & Whittemore Overseas Co. v. Societe
Generale de L f Industrie du Papier (RAKTA)
,
263 the federal
Court of Appeals for the Second Circuit rejected the defense
put forward by the U.S. company. 264 The petitioner argued
that the arbitrators had violated standards of due process
by refusing to postpone a hearing because one of the witness
could not be present due to a prior commitment to lecture at
an American university. 21 The Court found that the refusal
did not infringe Parsons & Whittemore' s due process rights
under the United States Constitution. 266 According to the
Court, a speaking commitment did not justify the reschedule
principle of procedures, that of a fair hearing and adversary
proceedings
.
Robert B. von Mehren, Enforcement of Foreign Arbitral Awards in the
United States, 579 PLI/Lit 147, at 160(1998).
260 Id.
1 See Laminoirs-Trefileries-Cableries de Lens, S.A. v. Southwire Co.,
484 F. Supp. 1063, 1067 (N.D. Ga . 1980)
262 980 F.2d 141 (2d Cir. 1992).
263 508 F.2d 969 (2d Cir. 1974).
264 Id.
265 Id. at 975.
266 Id. at 975-76.
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of an hearing of international arbitration, because
arbitrators had a strong interest in adhering to a schedule
set on the basis of convenience "to parties, counsel and
arbitrators scattered about the globe." 26 The court stated
that when a party agrees to arbitrate, it may be assumed to
agree to waive some of the advantages of litigation, such as
compulsory process. 268 Considering the fact that the witness
provided the arbitrators with an affidavit covering most of
his proposed testimony, the Court declined to uphold the
claim made by Parsons & Whittemore that the matter was
decided without considering the witness' particular evidence
supporting its defense. 26 ' The court concluded that the
arbitrators acted within their power in refusing to delay
the proceedings. 271
In Biotronik Mess-und Therapiegeraete GmbH & Co. v.
Medford Medical Instrument Co.
,
211 the respondent seeking to
block enforcement of an ICC award claimed it was "unable to
present its case" under article V(l) (b) , because opposing
counsel did not reveal evidence that would have supported
the respondent's case. 272 The respondent, Medford was
voluntarily absent from the proceedings and thus did not
267
Id. at 975.
268 508 F.2d 969, at 975
269 Id. at 976.
270
Id.
1 Biotronik Mess-und Therapiegeraete GmbH & Co . v. Medford Medical
Instrument Co., 415 F. Supp. 133, 138 (D.N.J. 1976).
272
Id.
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present its own evidence. 273 But the Court reasoned that the
respondent's due process right was not impaired in the
instant case because it received notice of the proceedings
and it had the opportunity to produce evidence and rebut the
petitioner's case. 274 The due process defense of the New York
Convention primarily intends to guarantee notice and an
opportunity to be heard. 27; Neither right was infringed in
this case. In the Court's view, the respondent had every
opportunity to present its case; therefore, the article
V(l) (b) was not applicable in this case. 276
In International Standard Electric Co. v. Bridas
Sociedad Anonima Petrolera Industrial Y Comericial, 21 the
Court denied the respondent's claim that the award should
not be enforced on the ground of the due process defense
under the New York Convention. 27 ' In this case, the
arbitration tribunal permitted the testimony of a secret
witness. 2 The respondent argued that it was not given the
identity of the witness and thus was unable to rebut the
273
Id. at 135.
274 Biotronik, 415 F. Supp 133, at 141.
1 In Ferrara S.p.A. v. United Grain Growers, Ltd., 441 F. Supp.
778(S.D.N.Y. 1977), aff'd without op., 580 F.2d 1044 (2d Cir. 1978), a
case not directly applying the New York Convention, the court addresses
an allegation that an award is invalid because the demand for
arbitration was improperly served. The court recognized that notice had
been mailed to a given address; therefore, there was no merit to the
claim of improper notice.
276
Id. at 140.
277 475 F. Supp. 172 (1990) .
278
Id.
279
Id. at 178.
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testimony. 28 ' As a result, allegedly, it was denied the
opportunity to present its case. 281 However, the Court found
that the respondent had full notice of the arbitral
tribunal's decision to permit use of a secret expert
witness. 282 Furthermore, the respondent failed to raise an
adequate objection to the arbitrator's finding. 283 The Court
concluded that the respondent's claim should be rejected,
since allowing a party to use its own negligence as a means
of escaping an unsatisfactory result would violate the goal
and purpose of the New York convention to expedite the
recognition and enforcement of arbitration awards. 284
In Laminoirs-Trefileries-Cableries de Lens, S.A. (LTCL)
v. Southwire Co.
,
28: Southwire challenged the arbitral award
contending that it was prevented from offering certain
pertinent evidence at the arbitral hearing. 286 The court
concluded that "arbitrators are charged with the duty of
determining what evidence is relevant and what is irrelevant
and that absent a clear showing of abuse of discretion, the
court will not vacate an award based on improper evidence or
the lack of proper evidence." 28 Therefore, the court held
260 Id.
281 Id.
282 Id. at 180
283 Id. at 179
284
Id. at 180
285 484 F. Supp. 1063 (N.D. Ga . 1980).
28 6
Id. at 1066. Southwire argued that its attorney was prevented from
fully cross-examining LTCL' s international projects manager with regard
to a renegotiation clause in the contract.
287
Id. at 1067.
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that Southwire was not denied a fair hearing, and the award
should be executed. 288
In the United states, courts have refused to enforce
arbitral awards only when due process violations have been
particularly egregious. The Iran Aircraft Industries and
Iran Helicopter Support and Renewal Co. v. Avco Corp. 283
represented the first case in which a U.S. court primarily
depended on the due process defense to deny enforcement of a
foreign arbitration award under the New York Convention. In
Avco, the U.S. Court of Appeals for the Second Circuit
applied Article V(l) (b) to refuse to enforce an Iran-Unitied
States Claims Tribunal award.
The egregious due process violation found in Avco was
that the tribunal had instructed the defendant of the manner
in which it should present evidence but later reversed its
prior decision without warning and denied Avco the
opportunity to submit all of its evidence. In a pre-hearing
conference, one of the arbitrators had approved the
submission of the defendant's audited accounts receivable
ledgers, since it would be costly and time-taking to look
into "kilos and kilos of invoices". 290 By the time of the
hearing
, however, that arbitrator had been replaced and the
new arbitrator questioned the method of proof, but the
288 id.
289 980 F.2d 141, 146 (2d Cir. 1992).
290 484 F. Supp. 1063 (N.D. Ga . 1980), at 143-144.
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tribunal never responded to the defendant's explanation that
it was authorized by an earlier ruling of another
arbitrator. In its award, the tribunal disallowed the
defendant's claims by refusing to consider the evidence
produced by Avco in the form of the authorized form. The
award said, "[t]he Tribunal cannot grant Avco's claim solely
on the basis of an affidavit and a list of invoices, even if
the existence of the invoices was certified by an
independent audit." 291 Tthe Second Circuit held that the
tribunal denied the defendant the opportunity to present its
claim in a meaningful manner. 292 For the first time, a U.S.
court recognized a sufficiently egregious violation of due
process in an international arbitration proceeding and
relined on Article V(l) (b) of the New York Convention to
refuse to enforce a foreign arbitral award. 293
C. Improper Composition or Procedure of the Arbitral
Tribunal
Article V(l) (d) of the New York Convention provides
that recognition and enforcement of foreign arbitral awards
may be denied if the composition of the arbitral authority
or the arbitral procedure was not in accordance with the
agreement of the parties, or, failing such agreement, was
not in accordance with the law of the country where the
291
Id. at 144.
292 484 F. Supp. 1063 (N.D. Ga . 1980), at 146.
3 See Elise P. Wheeles, Article V(l) (b) of the New York Convention, 7
Emory Int'l L. Rev. 805, at 831 (1993).
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arbitration took place. 294 In this domain, U.S. courts have
generally been receptive to the decisions of arbitral
tribunals and have rarely refused to enforce a foreign award
because of due process allegations.
There are two cases in which U.S. courts addressed the
question of the improper composition of the arbitral
tribunal. The first case is Imperial Ethiopian Government v.
Baurch-Foster Corp.. 23 ' In this case, the Ethiopian
government sought confirmation of an arbitration award
against a U.S. corporation under the New York Convention.
The U.S. corporation, the losing party, relied on Article
V(l) (d) to challenge the award. 296 After the arbitration
panel made the award, the losing party, Baruch-Foster,
discovered that the third arbitrator had previously drafted
the Civil Code for the Ethiopian Government, the prevailing
party. 2 ' Since the arbitration agreement provided that the
third arbitrator should have no direct or indirect
connection with either party, Baruch-Foster claimed that the
selection of arbitrators was not in accordance with the
arbitration agreement. 298 The U.S. District Court for the
Northern District of Texas confirmed enforcement of the
award, finding that Baruch-Foster, the losing party, had
1 The New York Convention, supra note 15, art. V. (1) (d)
.
295 535 F.2d 334 (5 th Cir. 1976).
296
Id.
2 97 Id. at 335. It was conceded that the arbitrator was a member of the
committee that drafted the Civil Code for Ethiopia
298 535 F.2d 334, at 335.
70
waived any objection to the composition of the panel. 299
Baruch-Foster, however, appealed and claimed that the
district court erred in denying its request for extensive
discovery concerning the question whether the third
arbitrator selected mutually by the parties had a
disqualifying material connection with the Ethiopian
government. 300 The federal Court of Appeals for the Fifth
Circuit decided that affirmed enforcement of the award on
the grounds that the District Court correctly denied any
discovery on the issue. 301 Furthermore, Baruch-Foster'
s
allegations were unsubstantiated and there were statements
by the arbitrator and others indicating that there was no
such disqualifying connection and that the arbitrator was
respected and a man of absolute morality. 302
The second case is Al Haddad Bros. Enterprises v. M/S
Agapi
,
303 in which Al Haddad unsuccessfully invoked the
Article V(l) (d) defense. 304 The plaintiff brought an action
seeking to recover for damage to cargo and the ship-owner
filed counterclaim seeking recognition of British
arbitration award. In this case, the chartered parties
contained an arbitration clause which provided that the
299 Id. at 336.
300 535 F.2d 334, at 334
301 Id.
3 02
Id. at 337. The Fifth Circuit declined to adopt the district court's
waiver theory.
303 635 F. Supp. 205 (D. Del. 1986), aff'd without op., 813 F. 2d 396 (3d
Cir. 1987).
304 The New York Convention, supra note 15, art. V(l) (d) .
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arbitration panel should be composed of one arbitrator
appointed by each party, and if two arbitrators did not
agree, an umpire appointed by the two arbitrators would
render the decision. 305 Actually, the award was made by a
sole arbitrator in Britain. 306 Regardless, the U.S. court
reasoned that the fact that the award was not rendered in
accordance with the parties' agreement was not fatal, 307
since the New York Convention allows recognition of an award
that complies with the laws of the country where the
arbitration occurred. 3 ' Under British law a sole arbitrator
may decide a dispute; therefore, the award was entitiled to
enforcement
.
309
D. Rethinking the "Due Process Defense" in International
Arbitration
International arbitration provides a neutral forum
where parties of different nationalities are less vulnerable
to local prejudices and procedures that may be disadvantaged
to one party or the other. In arbitration, parties are free
to choose the procedural rules that will govern the
proceedings, they can also design the makeup of the tribunal
or the rule to select arbitrators. However, as the New York
Convention has recognized, the arbitral tribunal must
conduct the proceeding in such a manner as to allow the
305 Al Haddad, 635 F. Supp. 205, at 209.
306
Id.
307
Id. at 210.
308 The New York Convention, supra note 15, art. V(l) (d)
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parties a fair and reasonable opportunity to present their
case and to respond to the allegations made against them.
This is the requirement of the basic due process notion
incorporated in the Convention.
In order to ensure the legitimacy of the arbitral
procedure, the New York Convention provides that violation
of due process in international arbitration constitutes a
defense against enforcement of arbitral awards. 310 In most
cases, U.S. courts have rejected allegations of due process
violations and enforced the arbitral awards. U.S. courts
consider that the due process exceptions should only be
reserved for serious abnormalities in the arbitral
proceedings. Otherwise, the integrity of international
arbitration would be impaired if the courts refuse
enforcement of foreign arbitral awards for minor procedural
violations. The purpose of the New York Convention would
also be frustrated since it was drafted in order to afford
efficient and complete resolution of disputes with minimal
involvement of national courts. If courts engaged in intense
scrutiny of the arbitration proceedings and routinely
refused enforcement of awards, parties might eventually
choose not to arbitrate their disputes.
Although the U.S. courts have adopted a limited
interpretation of the due process defense under the New York
309 Al Haddad, 635 F. Supp. 205, at 210.
° The New York Convention, supra note 15, art. V (1)
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Convention, "this must not give the impression that this
judicial attitude would give free rein to reckless conduct
and administration of arbitration by arbitrators and
arbitral institutions 7'. 311 Instead, the due process defense
should be revoked for egregious abnormalities in arbitral
proceedings. 312 The Avco case asserted the courts' view that
parties to international arbitration must be guaranteed of
the basic procedural due process rights and that awards
tarnished by serious due process violations must not be
entitled to enforcement.
It should be noted that international commercial
arbitration has its own rules of due process that are
different from U.S. court procedures. 313 In Biotronik, the
U.S. Supreme Court found that the Article V(l)(b)
"essentially sanctions the application of the forum state's
standards of due process". 314 As Professor Carbonneau
suggested, in international commercial arbitration, the
standard governing the arbitral proceedings reflected the
continental, civil law notion of procedural fairness, not
"the elaborate U.S. notion of procedural and substantive due
L See Albert J. van den Berg, supra note 82, at 310.
312 Respondent's Brief 24, Iran Aircraft Industries and Iran Helicopter
Support and Renewal Co. v. Avco Corp., 980 F.2d 141 (2d Cir. 1992).
Even in civil law systems, courts recognized that the rules of due
process in arbitration has standards different from courts procedure.
For example, the German Supreme Court has stated explicitly that the
requirements for court decisions cannot be applied to arbitral awards.
See Judgment of Jan. 18, 1990, Bundesgerichtshof [Federal Supreme
Court], reprinted in 17 Y.B. Com. Arb . 503, 500 (1992).
314 415 F. Supp. at 140.
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process"
.
3lD While the parties must have impartial and
reasonable opportunity to present its case, the arbitrators
usually have the authority to conduct the proceeding in a
fair as well as efficient way. The traditional goal of
arbitration procedure is a balance between formal and
procedural justice and expediency and efficience.
The integrity and effectiveness of international
arbitration requires that the parties must have faith in
that the award given will be respected and enforceable. On
the other hand, parties will only submit their disputes to
arbitration when there are effective protections against
possible procedural abnormalities during the arbitral
proceedings. Normally, the pro-enforcement policy outweighs
the necessity to correct minor procedural violations,
however, awards should not be enforced in spite of gross due
process violations. Otherwise, the integrity of the entire
international arbitration system would impaired.
5 Carbonneau, supra note 7, at 26-27
CHAPTER IV
PUBLIC POLICY
A. Article V(2) (b) of the Convention
Article V(2) (b) of the New York Convention states:
"Recognition and enforcement of the award may also be
refused if the competent authority in the country where
recognition and enforcement is sought finds that ... the
recognition and enforcement of the award would be contrary
to the public policy of that country". 316 The plain language
of the Convention allows the enforcing court to decide
whether to refuse to enforce a foreign arbitral award
according to the public policy of its own country. Generally
speaking, "the public policy" of a country is a rather
abstract concept, what rules constitute "the public policy"
depends on the interpretation of the competent authority.
Therefore, the public policy exception has functioned as
the "safety valve" of the New York Convention, since because
it is subject to interpretation by each country's
legislative or judicial processes. 317
The New York Convention, supra note 15, art. V(2) (b)
.
Heather R. Evans, Note, The Nonarbitrability of Subject Matter
Defense to Enforcement of Foreign Arbitral Awards in United States
Federal Courts, 21 N. Y.U.J. Int'l. L. & Pol. 329, 334-35 (1989).
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B. The U.S. Standard
In defining the standard for a violation of public
policy in international arbitration, U.S. courts make a
distinction between domestic and international public
policy. The case Parsons & Whittemore Overseas Co. v.
Societe Generale de 1' Industrie du Papier (RAKTA) 318 sets
out the U.S. standard for a public policy violation. In
Whittemore, the court stated that public policy cannot be
equated with national public policy, but must be given a
supranational emphasis. 319 According to the court,
enforcement of a foreign arbitral award may be denied on the
basis of public policy only where enforcement would violate
"the forum state's most basic notions of morality and
justice." 320 The court declared that the public policy
exception must be given a narrow reading and invoked with
caution, lest foreign courts frequently accept it as a
defense to enforcement of awards rendered in the United
States. 3 ' Following this reasoning, the court concluded that
no public policy would be violated by enforcing the award
rendered against a U.S. based company for failing to
complete a project in Egypt following a break in diplomatic
318 508 F.2d 969, 974 (2d Cir. 1974).
319 Id. Also, generally, see Jarvin, supra note 91, at 66-67 (discussing
international public policy)
.
320
Id. See Waterside Ocean Navigation Co. v. International Navigation
Ltd., 737 F.2d 150, 152 (2d Cir. 1984); Revere Copper & Brass Inc. v.
Overseas Private Inv. Corp., 628 F. 2d 81, 83 (D.C. Cir.), cert, denied,
446 U.S. 983 (1980)
.
321 Parsons & Whittemore, 508 F.2d at 974.
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relations between the United States and Egypt and suspension
of U.S. foreign aid to finance the project as a result of
the Six-Day War between Egypt and Israel. 322
C. Application of the Public Policy Exception in U.S. Courts
In accordance with the recognition that the public
policy exception under Article V(2) (b) should be construed
narrowly, U.S. courts have rarely refused to enforce a
foreign arbitral award due to a public policy violation.
The only case in which a U.S. court refused to enforce part
of a foreign arbitral award under Article V(2) (b) is
Laminoirs v. Southwire Co. 323 . In Southwhire, the U.S.
Northern District Court in Georgia enforced an arbitral
award under the procedural rules of the International
Chamber of Commerce and the substantive public laws of the
State of Georgia insofar as these laws were in accord with
French laws. The court, however, refused to enforce the part
of the award which imposed five percent interest in addition
to the ordinary French interest rates if payment was delayed
by more than two months. The court held that the additional
interest violated the public policy of Georgia because it
constituted a penalty bearing no reasonable relation to any
damage resulting from delay in recovery of payment. 324
322 Id. at 971-72
323 484 F. Supp. 1063, 1065 (N.D. Ga . 1980)
324 Id. at 1069.
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The Southwire case, however, should be considered in
light of the vast majority of U.S. cases which have not
found public policy violations under V(2) (b). 325 Almost all
U.S. courts have enforced arbitral awards, whether the
alleged violation of public policy is based upon procedure
or matters of substances. The U.S. Supreme Court has
asserted the importance of enforcement of foreign arbitral
awards despite claims of the violation of public policy, and
this pro-arbitration policy has been followed by federal
courts in their practice. 326
In the United States, courts have directed enforcement
of arbitration agreements and awards despite claims of
violation of public policy in arbitral procedures. In
Waterside Ocean Nav. Co., Inc. v. International Nav. Ltd., 321
the court confirmed a foreign award notwithstanding the
claim that public policy was violated in the fact that the
arbitrators had considered improper testimony or evidence. 328
In Generica Ltd. V. Pharmaceutical Basics, Inc., 329 the court
was reluctant to deny enforcement of a foreign arbitral
award on the ground of public policy defense, although the
arbitrator had excluded certain evidence which the party
See generally Joseph T. McLaughlin, Enforcement of Arbitral Awards
under the New York Convention : Practice in the U.S. Court, All PLI/Comm
275 (1988); Kuner, supra note 58, n. 37.
32 6 Andrew M. Campbell, Refusal to Enforce Foreign Arbitration Awards on
Public Policy Grounds, 144 A.L.R. Fed. 481 (1998).
327 737 F.2d 150 (2d Cir. 1984).
328
Id.
329 125 F.3d 1123 (7 th Cir. 1997).
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challenging the award sought to introduce. 330 Similarly, the
courts denied the public policy defenses under the New York
Convention in other circumstances including: the arbitrators
were allegedly biased or prejudiced because of long-termed
employee-employer relationship, 331 or the extensive
commercial dealings between the arbitrator and the
prevailing party in the arbitration; 332 the attorneys for the
losing party had a undisclosed conflict of interests; 333 the
arbitrators improperly relied upon prior court judgments 334
or arbitrations; 3 ' the arbitrators administered the
arbitration improperly because they allegedly issued an
improper scheduling order, failed to impose an automatic
stay upon the proceeding, failed to rule on interim issues
and failed to issue a written, reasoned award; 336 and the
arbitrators allowed a party to waive its objections to the
arbitration of a claim of violation of public policy. 337
Similarly, U.S. courts have almost uniformly enforced
foreign arbitration awards while the parties challenging the
330 id.
Matter of Andros Compania Maritima, S.A. of Kissavos (Marc Rich &
Co., A.G.), 579 F.2d 691 (2d Cir. 1978).
" Transmarine Seaways Corp. of Monrovia v. Marc Rich & Co. A. G., 480
F. Supp. 352 (S.D.N.Y. 1979).
1 Fitzroy Engineering, Ltd. v. Flame Engineering, Inc., 1994 WL 700173
(N.D. Ill, 1994) .
In Matter of Arbitration between Czarnikow-Rionda Co. Inc. v.
Buenamar Compania Naviera S.A., 1986 WL 10485 (S.N.D.Y. 1986),
reargument denied, 1987 WL 6149 (S.N.D.Y. 1987).
b Saudi Iron & Steel Co. v. Stemcor USA Inc., 1997 WL 642566
(S.D.N.Y. 1997)
.
Matter of Arbitration Between Trans Chemical Ltd. and China Nat.
Machinery Import and Export Corp., 978 F. Supp. 266 (S.D. Tex. 1997).
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awards claimed that enforcement of the substance of the
award would violate United States public policy. For
example, in National Oil Corp. v. Lybia Sun Oil Co., the
court was reluctant to deny enforcement of an international
arbitral award against a U.S. company because it allegedly
conflicted with the antiterrorism foreign policy of the
United States. 338 Following the pro-arbitration policy in
international commercial context, U.S. courts have upheld
international arbitration agreements and awards despite of
various claims of violation of public policy under the New
York Convention. These claims included: the disputed
contract violated the U.S. antitrust law by providing for an
illegal location restriction on the resale of goods; 339 the
losing party in the arbitration was prohibited by U.S. law
from entering into a charter contract; 340 the enforcement of
an arbitration award against an insurance broker would
contravene a Louisiana statute which prohibited insurance
policies from divesting courts of actions against
Matter of Arbitration Between Exportkhleb and Maistros Corp., 790 F.
Supp. 70, 1992 A.M.C. 1804 (S.D.N.Y. 1992), aff'd, 979 F.2d 845 (2d Cir
1992) .
3 National Oil Corp. v. Lybia Sun Oil Co., 733 F. Supp. 800 (D. Del.
1990) .
La Societe Nationale Pour La Recherche, La Production, Le Transport,
La Transformation et la Commercialisation Des Hydrocarburesces v.
Shaheen Natural Resources Co., Inc., 585 F. Supp. 57 (S.D.N.Y.d 1983),
judgment aff'd, 733 F. 2d 260 (2d Cir. 1984).
Belship Navigation, Inc. v. Sealift, Inc., 1996 A.M.C. 209, 1995 WL
447656 (S.D.N.Y. 1995) .
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insurers; 341 an international award in favor of a U.S.
company against a corporation owned by the Pakistan
government had been set aside by a Pakistan court; 342 the
arbitrator allegedly misapplied foreign law regarding the
statute of limitations on arbitral claims; 343 the agreement
to pay additional compensation which was the subject of the
arbitration was the result of duress imposed by the
prevailing party; 344 and the prevailing party had committed
fraud by failing to provide the letter of credit as required
by the contract. 3 ' In the foregoing cases, the U.S. courts
have interpreted the public policy defense under the New
York Convention narrowly, and the enforcement of foreign
arbitral awards would be resisted only when such enforcement
would violate the most basic notions of morality and justice
of the enforcing country.
In considering the application of Article V(2) (b) in
the United States, Mitsubishi Motors Corp. v. Soler
Chrysler-Plymouth Inc. 3 * 6 deserves mention. Although this
case dealt with the enforcement of an arbitration agreement
McDermott Intern., Inc. v. Underwriters at Lloyd's, 144 A.L.R. Fed.
731 (E.D. La. 1996), decision aff'd on other grounds, 120 F. 3d 583 (5 th
Cir. 1997) .
American Const. Machinery & Equipment Corp. Ltd. v. Mechanised Const,
of Pakistan Ltd., 659 F. Supp. 426 (S.D.N.Y. 1987), judgment aff'd, 828
F.2d 117 (2d Cir. 1987)
.
Unrvneshprom State Foreign Economic Enterprise v. Tradeway, Inc.,
1996 WL 107285 (S.D.N.Y. 1996).
1 Transmarine Seaways Corp. of Morovia v. Marc Rich & Co. A. G., 480 F.
Supp. 352 (S.D.N.Y. 1979).
345 Indocomex Fibres Pte., Ltd. v. Cotton Co. Intern., Inc., 916 F. Supp.
721 (W.D. Tenn. 1996)
.
346 473 U.S. 614, 629(1985) .
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rather than an arbitration award, Article V(2) (b) played a
meaningful part in the decision. In this case, the Supreme
Court enforced an arbitration agreement calling for the
arbitration of disputes arising out of an automobile
dealership agreement before arbitrators in Japan, even
though the dispute included antitrust claims which cannot
even be heard by state courts in the United States. 347
The Supreme Court stated that concerns of international
comity, respect for the capacities of foreign and
transnational tribunals, and sensitivity to the need of the
commercial system for predictability in the resolution of
disputes required enforcement of the parties' agreement. 348
According to the Court, there was no reason to assume that
international arbitration would not provide an adequate
mechanism for the adjudication of antitrust claims. 349 The
Court stated that since the arbitral tribunal is bound to
effectuate the intentions of the parties, the arbitrators
should be bound to decide the dispute in accord with the
national law giving rise to the claims. 31 According to the
Supreme Court, it would have little hesitation in condemning
the arbitration agreement as against public policy, since if
the tribunal failed to address the party's antitrust claims,
347
Id. at 636.
346 Id.
349
Id.
Id. at 637. At oral argument, counsel for Mitsubishi had conceded
that American law applied to the antitrust claims. Additionally, the
arbitral panel had taken the antitrust claims under submission.
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U.S. courts could have the opportunity at the award-
enforcement stage to ensure the legitimate interest in the
enforcement of U.S. antitrust law by the use of the public
policy defense under the New York Convention. 351 Thus, the
availability of Article V(2) (b) allowed the court to adopt a
liberal position in the enforcement of arbitral agreement
that include claims arising under domestic law. This
position accords with the pro-enforcement policy that
American courts have taken when faced with the enforcement
of an international arbitral award. 352
351 473 U.S. 614, at 638.
352 There are strong criticism of the "looking-into-the merits"
suggestion in the Mitsubishi case. See supra notes 244-248 and
accompanying text.
CHAPTER V
AWARD NOT BINDING, SET ASIDE OR SUSPENDED
Article V(l) (e) of the New York Convention permits the
enforcing courts to refuse to recognize or 'enforce a foreign
arbitral award if the award has not yet become binding on
the parties, or has been set aside or suspended by a
competent authority in which, or under the law of which, the
award was made. 353 This Chapter discusses the application of
Article V(l) (e) by U.S. courts and suggests the proper
standard to govern the discretion of domestic courts in the
application of the clause.
A. Historical Background of Article V(l) (e)
This clause contains two grounds for refusal: (1) the
award has not yet become binding; or (2) the award has been
set aside or suspended by the court of the country where the
award was made, or under the law of which the award was
made. 31 In other words, to be enforceable, the award,
according to the law under which it was made, must be
binding on the parties, and it must not have been set aside
The New York Convention, supra note 15, art. V (1) (e)
.
Id. Generally, see George A. Bermann, Competence to Set Aside an
Award and Procedural Grounds for Refusing Enforcement: The Viewpoint and
Role of the Arbitration Law Expert, The American Review of International
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or suspended. Because the basic goal of the New York
Convention was to expedite enforcement of foreign awards, 35f
U.S. courts have uniformly held that the burden of proof
rests with the party resisting enforcement. 356
The drafters of the New York Convention sought to
eliminate the double exequatur 35 with article V(l) (e) , which
stipulates that "recognition and enforcement of the award
may be refused if... the award has not yet become binding on
the parties, or has been set aside or suspended by a
Arbitration, 1992/vol.3 Nos . 1-4, 93, at 95-96 (discussing the
legislative history of Article V(l)(e)).
1 Parsons & Whittemore Overseas Co. v. Societe Generale De L' Industrie
du Papier (RAKTA) , 508 F.2d 969, 973 (2d Cir. 1974).
356 See Minisrty of Defense of the Islamic Republic of Iran v. Gould
Inc., 887 F.2d 1357, 1364 n.ll (9 th Cir. 1989), cert. Granted, 58
U.S.L.W. 3532 (U.S. Feb. 20, 1990) (No. 89-1103); Imperial Ethiopian
Gov't v. Baruch-Foster Corp., 535 F.2d 334, 336 (5 th Cir. 1976);
Geotech Lizenz AG v. Evergreen Sys., Inc., 697 F.Supp. 1748, 1752
(E.D.N.Y. 1988); American Constr. Mach. & Equip. Corp. v. Mechanised
Constr. Of Pakistan Ltd., 659 F.Supp. 426, 428 (S.D.N.Y. 1987); La
Societe Nationale Pour La Recherche, La Production, Le Transport, La
Transformation Et La Commercialisation Des Hydrocarbures v. Shaheen
Natural Resources Co., 585 F. Supp. 57, 61 (S.D.N.Y. 1983), aff'd, 733
F.2d 260(2d Cir.), cert. Denied, 469 U.S. 883(1984); see also Cooper v.
Ateliers de la Motobecane, S.A., 57 N.Y.2d 408, 412, 442 N.E.2d 1239,
1241, 456 N.Y.S.2d 728, 730 (1982) (arguing that placing the burden of
proof on the party opposing enforcement has eased the difficulty of
international arbitral enforcement)
.
Under the 1927 Geneva Convention on the Execution of Foreign Awards,
a party seeking to enforce an arbitral award had the burden of proving
the conditions necessary to enforce the award. One of these conditions
was "that the award has become final in the country in which it has been
made, in the sense that it will not be considered as such if it is open
to opposition, appel or pourvoi en cassation (in the countries where
shuch forms of procedure exists) or if it is proved that any proceedings
for the purpose of contesting the validity of the award are pending".
The provision required a party to seek exequatur twice through a process
known as the "double exequatur". First, the party had to get a leave for
enforcement from the country in which the award was give, even if the
opposing party did not challenge the award. If leave was given, the
Geneva Convention required the party to seek another order of exequatur
from the country in which he was seeking to enforce the award. See
Michael H. Strub. Jr., .Resisting Enforcement of Foreign Arbitral Awards
Under Article V(l) (e) and Article VI of the New York Convention: A
Proposal For Effective Guidelines, Tex. L. Rev. 1031, 1045 (1990)
.
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competent authority of the country in which, or under the
law of which, that award was made." 338 The Conference was
unable to agree on a solution to the problem of the double
exequatur, and the language it eventually chose for Article
V(l) (e) was a result of a compromise between two competing
concerns.
359 Although the drafters of the New York Convention
wanted to eliminate the need for judicial proceedings to
confirm the award in both the rendering and enforcing
states, they did not want another state to enforce an award
which had been set aside by a competent authority in the
rendering state. 3 ' According to Professor Quigley, the
Conference rejected the requirement that the award should
be "final and operative" in the rendering state, at the same
time, the Conference was also unwilling to make awards
enforceable immediately after it was rendered. 361
B. The "Competent Authority"
Under the New York Convention, if a party has taken
recourse against the award to a "competent authority of the
country in which, or under the law of which, that award was
made", the enforcing court may deny enforcement of the
award. 362 The "competent authority" to which Articles V(l) (e)
refers has been the subject of controversy. Because of the
The New York Convention, supra note 15, art. V(l) (e)
.
See Quigley, Accession by the United States to the United Nations
Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, 70 Yale L. J. 1049, at 1069.
360 See Id.
361 Id.
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debate over the elimination of the double exequatur and the
uncertain meaning of the word "binding", little
consideration has been given to the phrase "or under the law
of which". 363 Generally, it is assumed that a court may deny
enforcement of an award under Article V(l) (e) only if a
losing party takes recourse against the award in the state
that rendered it. 364 However, this assumption is not
supported by the reading of Article V (1) (e) . The wording of
Article V(l) (e) clearly permits a party to ask the enforcing
court to deny enforcement of the award if it is rendered in
State A under the law of State B and then recourse is had
against the award in State B
.
365 While most commentators
ignore the second half of Article V(l) (e) , its effect
remains an open question.
First, under Article V(l) (e) , the court of a state
"under the law of which the award was made" has the
authority to set aside the award. However, a problem will
362 The New York Convention, supra note 15, art. V(l) (e) .
363 See Quigley, supra note 359, at 1069.
364 See, e.g., Kolkey, Attacking Arbitral Awards: Rights of Appeal and
Review in International Arbitrations, 22 Int'l Law. 693, at 694 (1988)
(arguing that the application for setting aside an award must have been
made to a competent authority in the country in which the award was
rendered) ; Tupman, Staying Enforcement of Arbitral Awards under the New
York Convention, 3 Arb. Int'l 209, at 210 (1987) (noting that the
wording in Article V(l) (e) refers to the "country of origion")
.
' See Waterside Ocean Navigation Co. v. International Navigation Ltd.,
737 F.2d 150, 153 (2d Cir. 1984) (noting that one party resisted
confirmation of an award by litigating in three countries: England,
Canada, and the United States). Although Professor Quigley admits that
the language of Article V(l) (e) permits a court to deny confirmation of
an award if a party has challenged it in the country whose law was
applied in rendering the award, he characterizes the wisdom as
"debatable". See Quigley, supra note 359, at 1069.
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arise if the award was made under the arbitration law of
state B while the law governing the disputed contract was
the law of state C. Should the court of state B or State C
be the competent authority to set aside the award under
Article V(l) (e) ? In other words, does "the law under which"
in Article V(l) (e) refer to the arbitration law of a state
which governed the arbitration or the substantive law of a
state which was applied to the subject matter of the
arbitration? In the author's view, "the law under which"
refers to the arbitration law of a state under which the
arbitration was conducted. Since the substantial law
applicable to the contract or other subject matters of the
arbitration could be any national law selected by the
parties or decided by the conflicts of law rules, it would
involve too much uncertainty if Article V(l) (e) allows the
court of these states to have the authority to set aside the
awards
.
Another question about the second half of Article
V(l) (e) was addressed by Mr. Strub by presenting an
example. 366 He suggested, under Article V(l) (e) , a problem
may arise if the court of State B (under the law of which
the award was made) sets aside the award, while the court in
State A (where the award was rendered) upholds its
Michael H. Strb. Jr., Resisting Enforcement of Foreign Arbitral
Awards under Article V (d) (e) and Article VI of the New York Convention:
A Proposal for Effective Guidelines, 68 Tex. L. Rev. 1031, at 1049-1050
(1990)
.
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validity. 367 Although this scenario is unlikely, 368 Mr. Strub
suggested that reference to Article III resolved the
problem. 369 Under Article III, the rules of procedure in the
enforcing country should be governing. 37C State A, where the
award was rendered, is in any case a proper forum for
recourse.
371 But the enforcing court must interpret Article
V(l) (e) to determine whether State B, which is not the
country of origin, is also a proper forum for recourse, and
consequently, whether the judgment of State B is effective
in suspending the award. If the enforcing court considers
both State X and State Y to be the competent forums to set
aside the award, the enforcing court would apply its own
procedural rule and, for example, give effect to the last
judgment given. 3 Therefore, Mr. Strub concluded that
Article III effectively eliminates any problems of
interpretation pertaining to a competent authority under
Article V(l) (e) , 373
367 id.
3 68
Id. See also A. van den Berg, The New York Arbitration Convention of
1958: Towards a Uniform Judicial Interpretation, at 351 (1980)
.
Strub, supra note 366. See also A. van den Berg, supra note 368, at
239 (distinguishing problems covered by Article III from problems
addressed by the other articles of the New York Convention)
.
370 See Id. at 236-45.
See also International Commercial Arbitration: New York Convention, §
I.C. 4 (G. Gaja ed. 1984) .
Under U.S. Law, the last conflicting judgment is entitled to full
faith and credit. See Treinies v. Sunshine Mining Co., 308 U.S. 66, 78
(1939); Donald v. J.J. White Lumber Co., 68 F.2d 441, 442 (5 th Cir.
1934); Ginsburg, Judgments in Search of Full Faith and Credit: The Last
in Time Rule for Conflicting Judgments, Harv. L. Rev. 798, 789 (1969)
.
373 Strub, supra note 366.
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C. When Is an Award Binding?
For the court to uphold the defense against enforcement
on the ground of Article V(l) (e) , the losing party must
demonstrate that the award has not yet become "binding"
because the recourse action against it has been taken in the
"competent" forum. 374 Because the drafters of the New York
Convention intended to eliminate the double exequatur, it is
provided that the mere fact that the losing party has taken
recourse against the award does not prevent it from being
binding. The Geneva Convention of 1927 used the word
"final", but in Article V(l) (e) of the New York Convention,
the word "binding" was used to prevent a court from refusing
to enforce an award simply because the losing party has
taken recourse against it. 3 The question when an award is
binding has been addressed in U.S. cases.
1. Spier v. Calzaturificio Tecnica, S.p.A.
In Spier v. Calzaturificio Tecnica, S.p.A., 376 the
plaintiff, I. Martin Spier (Spier), a New York resident,
agreed to furnish expertise to Calzaturificio Tecnica
"The courts have unanimously held that the party against whom
enforcement is sought has to prove that the award has not becoming
binding." A. Van Den Berg, supra note 219, at 338.
See Sanders, A Twenty Years' Review of the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, 13 Int'l Law.
269, at 275 (1979). Compare New York Convention, supra note 14, art.
V(l)(e), (providing that a party requesting that a court refuse to
enforce an award must prove that "the award has not yet become binding
on the parties") with Geneva Convention of 1927, supra note 21, art.
1(d), 92 L.N.T.S. at 305 (providing that an award will not be enforced
until the award has become final such that all avenues of appeal have
been exhausted)
.
376 663 F.Supp. 871 (S.D.N.Y. 1987).
91
(Tecnica) for the manufacture of plastic footwear and ski
boots. 37 The arbitration clause in the principal contract
provided that all disputes would be settled by a private
panel of three arbitrators in Italy. 378 Later, a dispute
arose, and the arbitral panel awarded Spier 672,043 U.S.
dollars. 3 Tecnica sued to set aside the award in Italy, and
Spier sought to enforce it in New York. 380
Invoking Article V(l) (e) , Tecnica argued that the award
had not yet become "binding" because the ad hoc arbitration
stipulated in the contract was subject to a much wider range
of defenses than institutional arbitration or arbitration
under independent rules. 381 In a declaration to the court,
Professor Pieter Sanders who was one of the principal
drafters of the Convention agreed with Tecnica that "the
introduction of the term ^binding' was certainly not
intended to open the door for . . . alternative methods of
private settlement, which are not supported by the same
statutory guarantees for proper proceedings as is the case
for arbitraton"
.
382 Despite these claims, the Court ruled
agaisnt Tecnica, citing a recent decision by Italy's Supreme
377
Id. At 872.
378
Id.
379
Id.
380 Id.
381 See id. at 873-74.
" Spier, 663 F.Supp. at 874 (quoting Professor Sander's sworn statement
to the court)
.
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Court holding that this type of arbitraiton was within the
scope of application of the New York Convention. 383
2. Fertilizer Corp. Of Inda v. IDI Management, Inc.
The case Fertilizer Corp. Of India v. IDI Management,
Inc. 38A addressed a similar problem. The parties entered into
an contract for the construction of a nitrophosphate plant
in India. The arbitration clause contained in the principal
contract provided for arbitration under the purview of the
ICC. 385 Later, two separate disputes arose, and IDI
Management (IDI) prevailed in the arbitration of the first
dispute, and Fertilizer Corporation (FCI) won the second
case in arbiration. 3f Both parties took recourse against
their respective awards in Indian courts. 387
FCI sought enforcement of the second arbitral award in
federal court in Ohio. 3 ' IDI challenged the award by
claiming that it was not binding under Article V(l) (e). 389
IDI argued that, under Indian law, an award must be reviewed
by an Indian court for any possible errors of law before it
becomes binding. 3 ' In other words, the award is not binding
383
Id.
384 517 F.Supp. 948 (S.D.
385 Id. at 950.
386
Id.
387
Id.
388 Id.
389 See id. at 955-96.
390 See id. at 956.
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until an Indian court has passed judgment recognizing it. 391
FCI countered by asserting that, under Indian law, an
arbitral award is binding when it is issued. 392 The court,
citing a recent decision from the Indian Supreme Court, 393
concluded that the arbitral award is binding and has a res
judicata effect under Indian law. 394
D. The Status of Awards Set Aside by Foreign Courts
As generally known, the provision of Article V(e) of
the New York Convention is a response to concerns that the
award should not be given binding effect in one country when
it is not binding in the rendering country or under the law
governing the arbitration. 35 It is believed that there are
various potential dangers if awards annulled by one country
would be enforced by another country. It may give rise to a
set of inconsistent decisions, in situations where the
annulment naturally enough leads to a second arbitration,
which in turn results in a second award substantially
different from the first. 396
391 See id. at 957 (observing that "IDI" asks that we rely on an earlier
Indian Supreme Court case and find that an award is not binding until a
judgment has been obtained" (citation omitted)
.
392 See id at 956.
393 See id. at 956-57 (citing Satish Kumar v. Surinder Kumar, 1970 A.I.R.
(S.Ct. ) 833)
.
394 Id. at 957.
395 See Quigley, supra note 256 at 1069.
396 Jan Paulsson, Rediscovering the N.Y. Convention : Further Reflections
on Charomalloy, 12 No. 4 Mealey' s Int' 1 Arb . Rep. 20 (1997). The
Hilmarton scenario was mentioned as an example, in which the French
courts enforced an award rejecting a claim, only to be confronted by a
second award that upheld it.
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In the case Chromalloy39 a U.S. court for the first
time confronted the problem of whether an award annulled in
the origin country should be enforced in the United States.
Chromalloy AeroServices Inc. (hereinafter as "CAS"), a U.S.
company, contracted to provide inspection and repair
services for helicopters owned by the Egyptian Air Force in
1988. 398 In 1991, Egypt terminated the contract by notifying
CAS. 399 CAS rejected the cancellation of the contract and
commenced arbitration proceedings according to the
arbitration clause contained in Article XII and Appendix E
of the Contract. 400 After the lengthy arbitral proceeding, 401
the award was rendered against the Arab Republic of
Egypt (hereinafter as "ARE"). 402 The arbitral tribunal held
that the contract had been improperly terminated. 403 CAS
brought an action before the U.S. District Court in D.C. for
confirmation of the award, whereupon the ARE brought an
action before the Court of Appeal of Cairo seeking to set
aside the award. 404 On December 5, 1995, Egypt's Court of
Appeal at Cairo issued an order nullifying the award because
the arbitral tribunal applied Egyptian civil law while they
3 97 In the Matter of the Arbitration of Certain Controversies Between
CHROMALLOY AEROSERVICES, A DIVISION OF CHROMALLOY GAS TURBINE
CORPORATION and The ARAB REPUBLIC OF EGYPT, Civil No. 94-2339 (JLG), 939
F. Supp. 907 (1996)
.
398 Id. at 908.
399
Id.
400 Id.
401 Id.
402 939 F. Supp
.
907, at 90
403 Id.
404
Id.
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should have applied Egyptian administrative law. 40 ' Before
the U.S. court, ARE argued that the U.S. Court should deny
enforcement of the Award out of deference to the Egyptian
court. 406 Contrarily, CAS argued that the District Court
should confirm the award because Egypt did not present any
serious argument that its court's nullification decision is
consistent with the New York Convention or United States
arbitration law. 407
The District Court held that under Article V(l) (e) of
the New York Convention, the Court may, at its discretion,
decline to enforce the award. 408 In other words, it has no
obligation to do so. While Article V provides a
discretionary standard, Article VII of the New York
Convention requires that, "The provisions of the present
Convention shall not ... deprive any interested party of any
right he may have to avail himself of an arbitral award in
the manner and to the extent allowed by the law ... of the
country where such award is sought to be relied upon." 40S In
other words, under the New York Convention, CAS maintains
all rights to the enforcement of this arbitral award that it
would have under U.S. law and in the absence of the New York
Convention. 410 Accordingly, the Court found that the US
405 Id.
406 Id.
407
Id.
408 939 F. Supp
.
907, at 909
409 Id.
410 Id. at 910
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Arbitration Act would provide CAS with a legitimate claim to
enforcement of this arbitral award, 411 because the reason why
the Egyptian court annulled the award did not constitute a
due cause for nullification of an award under FAA. 412 The
District Court held that as a matter of U.S. law, the award
is entitled to enforcement. 413
It appears that the ARE has now made payment, and that
there will be no appeals anywhere. 414 As far as U.S. law is
concerned, the Chromalloy decision is the only one precedent
on this subject.
According to the wording of Article V(l) (e) of the New
York Convention, one may fairly conclude that enforcement
notwithstanding annulment is a matter of judicial
discretion, since that "may" in Article V(l) empowers the
court with discretion instead of imposing any obligation.
Furthermore, there is no other guidance in the text of the
New York Convention which implies conflicting
interpretation.
If so, the following question is how should that
discretion be exercised? Should there be any guidelines for
the exercise of the discretion of the court? Otherwise, the
use of this discretion of the court will be too subjective,
too unpredictable.
411 id.
412
Id. at 910-11.
413 Id. at 911.
414 Paulsson, supra note 396,
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The Chromalloy court found a way to stay clear of such
vexatious questions. Since Article V does not command a
refusal to enforce when an award has been set aside, the
court did not depend on Article V(l) (e) for its judgment. It
rather focused on Article VII, 415 according to its
interpretation, which imposes an obligation to grant
enforcement in the instant case 416 . Thus the provisions of
Article V - and the Egyptian annulment - became irrelevant.
This reasoning allowed the judge to apply the standard
under the U.S. Arbitration Act when deciding the
enforceability of an award. Under the FAA, awards are
"presumed to be binding" and may be vacated under only "very
limited circumstances". 417
There are conflicting comments on the Chromalloy
decision. A critical view claimed that enforcement of awards
nullified in the origin country would cause inconsistency in
decisions. 418 Furthermore, enforcement of such awards is
likely to give rise to the impression that the U.S. court
was in fact arbitrarily "liberating CAS from constraints of
the Aground rules' originally agreed upon by the
parties." 419 It is said that there is a "rapidly growing
suspicion" that U.S. courts show a "pattern of favoritism"
See supra note 409-410 and accompanying text.
416 Chromalloy, 939 F. Supp. 907, at 910.
417
Id.
418 Hamid G. Gharavi, Chromalloy: Another View, 12 No. Mealey' s Int'
1
Arb. Rep. 21 (1997)
.
419 Id.
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in deciding whether to enforce awards. 4 ' The Chromalloy case
allegedly reflects the danger of U.S. judicial chauvinism.
One commentator believes that such favoritism may "inhibit
foreign parties from entering into arbitration agreements
with American parties in the future." 421
On the other hand, commentators approving Chromalloy
found the above arguments not supported by the reading of
the New York Convention. The core objective of the
Convention is to free the international arbitral process
from the domination of the law of the place of
arbitration. 422 Actually, the court of a contracting state
cannot violate Article V(l) (e) by enforcing a foreign award
set aside by another country, because Article V, under which
enforcement "may" be denied on the five grounds, is an
discretionary provision. Rather, a violation would occur if
such a court were to refuse enforcement in the absence of
one of the limited exceptions defined in Article V(l). In
addition, according to Article VII of the Convention, a
national court is bound to enforce awards that pass muster
under its national law irrespective of annulment in their
country of origin.
There is another reason why the non-mandatory nature of
Article V(l) (e) is critical. If it is the obligation of the
420 id.
421 id.
Paulsson, supra note 396.
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enforcing court to deny enforcement of an foreign award
annulled by the competent country, it is likely that some
courts are incited to assist the losing party' s attempt to
overcome the arbitrators' decision simply by annulment of
the award. In fact, courts in India and Pakistan have taken
such regrettable altitudes by setting aside awards which
were even rendered outside their own territories. 423 They
have done so on the grounds that the awards in question were
rendered "under" their law, which of course means that an
annulment would create the prospect of a worldwide obstacle
to enforcement under Article V ( 1 ) (e) of the New York
Convention. 424 If Article V(l) (e) is interpreted as a
mandatory provision, enforcement of an international
arbitral award would be too easy to be blocked by annulment
by some national courts in favor of the losing party.
Finally, in the practical view, the cases, such as
Chromalloy, is unlikely to cause foreign apprehensions of
U.S. judicial chauvinism, because such suspicion is not
supported by the line of cases decided by U.S. courts on
enforcement of foreign arbitral awards. The extensive record
See M. Kerr, Concord and Conflict in International Arbitration,
Arbitration International 1997.137; J. Paulson, The New York
Convention' s Misadventures in India, Mealey' s International Arbitration
Report, June 1992, at 18.
424 Happily the 1996 Indian Arbitration Act has repaired the textual
defect which facilitated such overreaching, but one still finds Indian
judges willing to issue injunctions against international arbitral
institutions and arbitrators conducting proceedings outside India. As
far as Pakistan, its position is all the more unacceptable as the
country has not adhered to the New York Convention; heads I win, tails
you lose. See Paulsson, supra note 340.
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of enforcement of foreign arbitral awards by U.S. courts
against U.S. parties proves that the suggestion of
favoritism is groundless. 425 In addition, the award set aside
by the Egyptian court was also enforced by the Paris Court
of Appeal (which is the most knowledgeable jurisdiction in
France on the subject of arbitration) , 426
3 The first major case in which the New York Convention was applied in
the U.S. involved the enforcement of an ICC award against a U.S. company
and in favor of an Egyptian government-owned entity, notwithstanding
antagonistic U. S . -Egyptian relations at the time and bitter criticism
leveled at the award by the U.S. party. Parsons & Whittlemore Overseas
Co. v. Socit Gnrale de 1' Industrie du Papier (RAKTA) , 508 F. 2d 969 (2d
Cir 1974). As for foreign court decisions on judicial competence to set
aside an award, see Bermann, supra note 301, at 98-100.
Chromalloy AeroService Inc. also asked a French court to enforce the
arbitral award. The French court enforced the award because it passed
muster under French law which is irrespective of annulment of awards in
their origin countries. See Gray H. Sampliner, Enforcement of Foreign
Arbitral Awards After Annulment in Their Country of Origin, 11 No.
9
Mealey' s Int' note 367.
CONCLUSION
Due to the lack of an international judicial system for
the resolution of disputes arising out of international
trade, international commercial arbitration has become an
major method of dispute resolution between parties engaged
in transborder transactions. International arbitration
offers many attractive features not generally available to
parties litigating through court systems.
Recognizing the needs of international trade and the
indispensable function of international commercial
arbitration, courts in the United States have pursued a
consistent, well-articulated policy of recognizing and
enforcing awards rendered in arbitration. The United States
Supreme Court leaves no doubt that the goals of the New York
Convention, and the principal purpose underlying American
adoption and implementation of it, is to encourage the
recognition and enforcement of commercial arbitration
agreements and awards as well as to unify the standards by
which the agreements to arbitrate are observed and arbitral
awards are enforced. 427 There is a strong policy in the U.S.
courts favoring arbitration, especially in the context of
427 See Scherk, 417 U.S. at 517 n. 10
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international agreements. Given the narrow construction and
interpretation of the defenses allowed under the New York
Convention, arbitral awards are supported by a strong pro-
enforcement attitude. In short, in the absence of compelling
defensive arguments justifying a contrary result, the U.S.
courts will actively support the rights of parties to choose
arbitration as a means for dispute settlement and to have
the results of arbitral proceedings enforced without
extensive judicial review.
In light of the development of international commerce
and the globalization of national economies, the U.S. courts
have correctly established and applied its pro-arbitration
policy regarding the recognition and enforcement of foreign
arbitral awards. In the author's view, it is recommendable
that other countries in the international community take the
similar pro-arbitration policy and uniformly give a narrow
interpretation of the defenses against enforcement under the
New York Convention. This is an urgent task in developing
countries, like China, where international investment and
trade has been growing rapidly and therefore a legal system
is needed to provide expedite and impartial resolution of
disputes arising out of international commerce.
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